THE BANKING 


VOL. 3: 


Published on the first and fifteenth of every month. 
Tuomas B. Paton,- - + + Editor and Proprietor. 


Subscriptions, per year. 
six 


Remittances should be made in currency. gone note, or 
draft on New York, payable to the order of the editor. ' If 
draft on local bank is forwarded please add 15 cents for ex- 


‘Address all communications to the editor, at No. 63 Pine 
street, New York City. 


We have again to report progress in the 
matter of silver legislation. The Senate got 
so far on June 17th asto vote for free coin- 
age and the full text of the measure, which 
was passed as an amendment to the House 
bill, is printed in our Congressional Record. 
Then a struggle took place in the House, the 
Senate amendments were not concurred in, 
and the matter has been referred to a com- 
mittee of conference. 


Tue decision of the referee in the Bedell 
forgery case is cited and commented upon in 
this number. We firmly believe that the rule 
of liability announced is unjust to the banker, 
and should not prevail. It is unjust to the 
body of depositors as well, for should a bank 
be crippled through the carelessness of any 
single depositor, the injury would extend to 
and be felt by all the others. We trust our 
views, expressed in the article, will be re- 
ceived as an humble effort in behalf of right, 
and we earnestly hope they may start a dis- 
cussion and agitation of the topic among 
bankers themselves. 


Tue Comptroller of the Currency has is- 
sued a call on all national banks requesting 
them to keep a correct account of, and report 
fully, all receipts, segregating the items into 
coin, coin certificates, legal tenders, checks, 
drafts, etc., on Tuesday, July 1, and Wednes- 
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day, September 17, 1890. His object is to 
learn what figure money actually cuts in the 
banking business. 

A similar request was made by Comptrol- 
ler Knox in 1881. It had been discovered 
that in London 96.8 of the bank receipts 
were in the form of checks and bills, while 
only 3.2 was in coin and notes. Mr. Knox 
found that in all the national banks on Sep- 
tember 17, 1881, the actual receipts were 
made up 0.65 of gold coin, 0.16 of silver, 
4.06 of paper money, and 95.13 of checks 
and drafts. Mr. Lacey's idea is to ascertain 
to what extent these figures have changed in 
nine years. 

The Comptroller also has asked for the 
first time a report of the amount of drafts 
drawn by national banks during the year end- 
ing June 30 on the three central reserve cities 
of New York, Chicago and St. Louis, and 
also on the sixteen other reserve cities, and 
on banks located elsewhere, together with the 
average rate of exchange received and paid. 
This will give the information as to how the 
business is divided among the various cities, 
facts at present not known, and be of value 
to those interested in financial questions. 


Tue platform of the Pennsylvania Republi- 
cans, adopted at their convention at Harris- 
burg on June 25th, contained, among other 
matters, the following sentiments upon silver 
and the tariff : 


“We indorse the tariff bill called the 
‘McKinley bill’ in the form in which it 
was passed by the House of Representatives, 
and we denounce the criticisms passed upon 
that bill in the English Parliament as an un- 
warranted interference by a foreign nation 
with the American people to protect Ameri- 
can industries. 

“ The phenomenal increase of our popula- 
tion and of our commerce, foreign and do- 
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mestic, with the decrease in the circulation 
of our national banks, render it imperatively 
essential to the general good, in our judg- 
ment, that there shall be a speedy and sub- 
stantial increase in the currency of the coun- 
try. Uncompromisingly hostile to mono- 
metallism, whether of gold or silver, and 
earnestly favoring the use of both as coin 
metal, the republican party of Pennsylvania 
demands the enactment by the Congress now 
in session of such legislation as will, while 
securing the fullest use of silver as money, 
most certainly secure and maintain a parity 
between the two metals. 


Tue subjects of tariff, trusts and silver are 
thus dealt with in the platform of the Iowa 
republicans, adopted at their convention on 
June 25th: 


“We do specifically declare our adherence 
to the principle of protection to American 
industry, applied wisely in view of the inter- 
est of all conditions of our people and ad- 
ministered in view of the equal interest of all 
our industries. We agree that discrimina- 
tions may be wisely made, but never in behalf 
of the strong against the weak and never 
against the masses. In this spirit we hold all 
legislation should be had, whether it concern 
the raising of the revenue or the disburse- 
ment of the same by the general Govern- 
ment, by the state, or by the subdivision of 
the local government, whether it concerns the 
domestic aggression or be in definition of the 
limitation upon foreign aggression. 

“The republican party of this state is in 
favor of promoting in every fair and honor- 
able way the industrial interests of the people 
of this state. We believe the business inter- 
ests of the people are interchangeable and 
mutual, and that injustice towards one class 
must sooner or later work to the injury of all 
classes. Particularly do we believe that the 
great industry represented by the farms stands 
at the head of Iowa industry, and that a 
faithful guardianship of that interest is a 
prime obligation upon those who make and 
administer our laws. 

“We express our abhorrence of all trust 
and trade conspiracies of-every kind intended 
to destroy competition and create and per- 
petuate monopolies, and we call for the enact- 
ment and enforcement of both federal and 
state laws to completely exterminate such 
iniquitous and dangerous combinations, and 
to prevent their further organization.” 


’ Silver coinage is favored “which will utilize 
as money the entire silver product of our 
mines.” ' 


In reply to a communication from the 
President of the Syracuse, N. Y., Savings 
Bank, inquiring whether there is any provision 
in the act incorporating that bank, or in the 
general act providing for the incorporation of 
savings banks, which prohibits the bank's 
trustees from receiving pay as a committee in 
examining property for the purpose of making 
loans upon it, Attorney-General Tabor states 
that section 3 of the act incorporating the 
bank prohibits the trustees from receiving 
any pay for their services. As regards the 
general act, he says that section 269, while 
allowing compensation to trustees in certain 
cases, would by implication prohibit it in all 
others; and the cases in which compensa- 
tion is authorized by this section are where 
the duties are of such a nature as to require 
their regular attendance at the institution. 
This does not, in his opinion, include inci- 
dental or occasional services. 


Many of the Farmers’ Alliance organiza- 
tions throughout the country display a deep- 
seated animosity, born of ignorance and 
prejudice, to banking institutions, not realiz- 
ing that banks are potent factors in develop- 
ing the wealth and increasing the prosperity 
of any community. Their published de- 
mands cover a large field, and while many of 
the results which they seek are probably for 
the best interests of the people, others mani- 
festly would have an opposite tendency. The 
Farmers’ Alliance organization in South 
Dakota, convened at Huron on June 7, de- 
mands the following things: 

(1.) We demand that the currency to be 
issued by the general Government shall be 
full legal tender, to increase in volume with 
the increase of business, and to be issued 
directly to productive industries without the 
intervention of banks of issue. 

(2.) We demand railway transportation, 
telegraph and telephone service at actual 
cost, and that the Government shall own and 
operate the same. 
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(3.) We demand the free and unlimited 
coinage of silver. 

(4.) We demand the adoption of an abso- 
lutely secret voting system, both State and 
national. 

(5.) We demand the most rigid economy 
consistent with the safety of our State and 
nation in the administration of every branch 
of our Government. 

(6.) We demand the passage of laws pro- 
hibiting the alien ownership of land, and that 
Congress take steps to obtain lands owned 
by aliens and foreign syndicates, and that 
lands now held by corporations in excess of 
such as is actually used and needed by them 
be reclaimed by the Government and held 
for actual settlers only. 

In many places the farmers seek to insure 
the carrying out of their views, in case they 
are powerful enough to elect their candidates, 
by requiring written pledges from nominees 
to support and advocate the measures urged. 
Thus, in North Carolina, according to a re- 
cent newspaper report, a candidate for the 
Democratic nomination for Congress was 
approached by the secretary of the Farmers’ 
Alliance there and handed a printed card 
with six questions to be answered and six 
pledges to be signed. The document was 
headed, “The demands of the National 
Farmers’ Alliance and Industrial Union as 
ratified by a majority of the sub alliances in 
North Carolina.” 

The first demand is for the “abolition 
of national banks and substitution therefor 
of legal-tender treasury notes.” The pledge 
under this demand, which, like all others, 
must be signed in the presence of a witness, 
a special line being left for the witness to 
sign, reads: 

“TI approve of the above demand, and if 
elected to a seat in Congress will endeavor 
to have it enacted into a law.” 

The second demand is for a law to “ effec- 
tually prevent the dealing in futures of all 
agricultural and mechanical productions ;” 
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the third is for free and unlimited coinage of 
silver; the fourth for a law prohibiting alien 
ownership of land by persons or corpora- 
tions; the fifth is that all revenue—national 
state or county—shall be limited to the neces- 
sary expenses of the Government economic- 
ally and honestly administered. ‘The sixth 
and last demand and pledge are given in full. 
They read: 


“That Congress issue a sufficient amount 
of fractional paper currency to facilitate ex- 
change through the medium of the United 
States mail.” 

“T approve of the above demand, and if 
elected will endeavor to have it enacted into 
a law. I also approve of the bill introduced 
into the United States Senate by Senator 
Vance and known as the Sub-Treasury bill. 
If it is not shown to be unconstitutional I 
will vote for it and endeavor to secure its 
passage, and, in the event it is shown to be 
unconstitutional, then I will introduce and 
advocate a bill to abolish bonded warehouses 
for whiskey, etc., and also a bill to abolish 
national banks in accordance with the first 
demands on this card.” 


On the back of the card is this “informa- 
tion:” 


“This card is prepared for the purpose of 
pledging the candidates for nomination and 
election to legislative offices to support these 
demands, which have been ratified by a large 
majority of the subordinate alliances in North 
Carolina. Politicians have so often deceived 
us by their verbal promises, which they make 
and then deny having made, that we have 
decided for the future to take their pledges 
in black and white.” 


All this displays strong organization, and 
energy in the furtherance of movements 
looking to the legislation desired, and it be- 
hooves all those whose interests might be in- 
jured by false doctrines to awaken to the 
situation, and take steps to counteract the 
progress of these movements so far as they 
may lead to evil results. 
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THE BEDELL FORGED CHECK CASES. 


As announced in our last number, the suit 
of the law firm of Shipman, Larocque & 
Choate, depositors, against the Bank of the 
State of New York, to recover $198,045.50, 
the amount of their checks fraudulently ob- 
tained and indorsed by their real estate clerk, 
Bedell, and paid by the bank has been de. 
cided in favor of the plaintiffs and against 
the bank, by the referee, Hamilton W. Odell. 

The result reached by this decision—the 
third of its kind within a year—is of deep 
concern to every banker. A depositor takes 
into his employ, and places in a position of 
trust and responsibility, a swindler and forger. 
Duped by the latter, he draws numerous 
checks to the order of persons with whom he 
supposes he is having business dealings, but 
who, in fact, are mythical and non-existent. 
These he turns over to the forger, who forges 
the indorsements, places the checks in pro- 
cess of collection, and receives the money. 
The conclusion it would seem natural to 
reach under such circumstances—directly 
contrary to the decision rendered—would be 
that the depositor, the party who has un- 
wittingly created and called into being such 
false and purposeless instruments, and by 
whose action they have been set in motion 
and started on their journey of destruction, 
should be held responsible for the damage 
they have caused. It would be absurd for a 
party who discharged a gun into a crowd of 
people and injured one or more, to disclaim 
responsibility for the act on the ground that 
it was their duty to have dodged and escaped 
being hit, and if they did not, it was their 
own fault, and they alone must suffer, for he 
did not know it was loaded. Yet here we 
have a very similar proceeding, except that 
the injury is to the pocket and not the person. 
It will be remembered that in the Vagliano 
case, decided a year ago in England, a bank 


was mulcted some £71,000 paid on forged 
indorsements of its depositors’ genuine ac- 
ceptances payable to fictitious parties, sup- 
posed to be genuine, and obtained from the 
depositor by the fraud of a confidential clerk. 
Later, in Ohio, the case of Armstrong v. 
The Pomeroy National Bank, involving like 
circumstances, was similarly decided, though 
the amount involved was not large. And 
now we have the Bedell case, where the de- 
positors are held free from blame, and not 
chargeable with the amounts of checks so’ 
drawn and paid. 

The view of responsibility taken in these 
cases, and the amount of money which, con- 
templating the possibilities, might be lost 
under such operations, is so enormous that 
the conclusions reached must have a damp- 
ening effect upon those who think of invest- 
ing capital in the banking business. But let 
us look in detail at the facts and conclusions 
developed in this latest case. 

The discovery of these forgeries, it will be 
remembered, created much excitement, and 
was for some time a leading topic of conver- 
sation in many places. Bedell was the confi- 
dential clerk of the plaintiffs, and managed 
the real estate department of their business. 
He examined the titles to real estate upon 
which moneys were loaned by the plaintiffs’ 
clients. Each examination, or pretended ex- 
amination, was reported by him to one of the 
plaintiffs’ firm. In a large number of in- 
stances, checks were drawn by the firm to the 
order of supposed borrowers and delivered 
to Bedell to be paid out in exchange for 
mortgage securities on which the money was 
loaned. As matter of fact, with regard to all 
these checks, no loans were made, there were no 
borrowers, no titles were examined, the bonds 
and mortgages representing the pretended 
loans were forgeries, and Bedell, having by 
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this means obtained the plaintiffs’ checks, 
forged the indorsements of the several payees 
and received the proceeds. In other in- 
stances, checks were drawn to the order of 
real borrowers on bonds and mortgages, the 
indorsements forged, and the proceeds re- 
ceived by Bedell. 

In all there were 27 checks, aggregating 
the amount in controversy, drawn to order 
and signed by the plaintiffs, the indorsements 
of which had been forged by Bedell. On 
many of the checks, the forged indorsements 
of the payees were supplemented by the per- 
sonal indorsements of Bedell, and these 
passed into his private accounts with the 
Union, Phenix and Continental banks. Others 
were delivered by Bedell to one James S. 
Henry, and were indorsed by him and de- 

* posited to his credit in the Broadway Bank. 
Three of the checks for small amounts were 
paid by the defendant bank to Bedell over 
the bank counter, while the others went 
through the clearing-house. The forgeries 
extended over a period of four years before 
discovery. 

And then the discovery, and the question 
who should lose this vast sum of money? 

The bank claimed the right to charge the 
check-drawers, and hence the present contro- 
versy, resulting in its denial. Should the 
judgment of the referee stand as law, further 
litigation may be expected between the pay- 
ing bank and the receiving banks, looking to 
the recovery of the money paid on all the 
checks except the few small ones paid over 
the counter to Bedell. 

But, so far, the grand struggle has been 
over the responsibility of the depositors for 
the loss. In general, of course, a payment 
on forged indorsement is without authority 
and cannot be charged to the check-drawer. 
But were there not circumstances in the case 
to take it out of the application of the gen- 
eral rule, and make the depositors chargeable 
with the payments? The bank contended 
that there were, urging two special grounds 
of defense with reference to particular checks, 
and the further defense of negligence of the 

plaintiffs, as a general bar to their recovery. 


LAW JOURNAL. 95 

One special ground of defense related to 
all those checks which has been drawn pay- 
able to fictitious parties. The bank con- 
tended these were in legal effect payable to 
bearer, and hence payment was justified, and 
chargeable to the depositors. The referee 
denies the view contended for, holding that 
the doctrine of the common law which re- 
gards a check or bill payable to a fictitious 
person as in effect payable to bearer, applies 
only where the paper is so drawn with know/- 
edge of the drawer of the fictitious character, 
and not to a case like the present where the 
fictitious character of the supposed payee is 
unknown. Further, he finds nothing in the 
New York statute which helps the view con- 
tended for by the bank. 


The other special ground of defense re- 
lated to certain checks drawn to the order of 
real borrowers, the indorsements of which had 
been forged by Bedell, who received the 
money but subsequently made it good to the 
several payees. ‘The referee denies the bank’s 
claim to charge these checks to the plaintiffs, 
holding that notwithstanding these parties re- 
ceived the money which discharged plaintiffs’ 
liability to them, the transaction did not affect 
the relation between plaintiffs and the bank, 
nor operate as a payment of the bank’s debt 
to plaintiffs. 

Coming to the general grounds of defense 
they were, in brief : 


1. That the plaintiffs were under a duty to 
exercise ordinary care in the examination of 
the returned checks, which would have 
checked the fraud at its threshold and pre- 
vented the enormvus loss which occurred ; 
and their negligence in omitting this duty 
barred their recovery. 


‘2. That the plaintiffs were estopped by 
their negligence in placing too great confi- 
dence in Bedell and in clothing him, for cer- 
tain purposes, with all the power of the firm; 
and in not examining the bonds and mort- 
gages for which the checks were delivered 
Bedell, or their register of titles, the entries 
in which would have disclosed the frauds. 

The referee overrules both of these con- 
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tentions. As to the first, he holds that there 
is no duty resting upon a depositor to exam- 
ine the indorsements on returned checks to 
ascertain their genuineness, and as there was 
no omission of duty by the plaintiffs, there 
was no negligence. The second contention 
he also overrules by the citation of similar 
cases holding like views. 


Such being the decision of the referee, 
what reflections does it call forth? Passing 
without comment the decision as to the 
bank’s responsibility upon particular checks, 
payable to real payees who subsequently were 
reimbursed, and the decision that where the 
drawer is ignorant of the fiction, a check pay- 
able to a fictitious payee is not a bearer 
check—which latter point was similarly de- 
cided in the Vagliano and Armstrong cases— 
let us come to the general subject of respon- 
sibility between bank and depositor in a case 
of this kind. 


The first point we wish to make is that the 
tule, placing the responsibility upon the bank 
of determining the genuineness of the in- 
dorsement, in order to be safe in charging 
the payment to the depositor, is a hardship 
on the banker. In support of this view, we 
will simply reiterate our remarks made in a 
previous number, when we published the de-: 
cision in the Armstrong case. 


It was all very well when checks at their 
inception were simply made payable to 
bearer. Then the only risk the banker as- 
sumed was in judging the drawer’s signature. 
But with the increase of commerce came the 
practice of making checks payable to order, 
and the transfer of them by indorsement, and 
the banker’s risk was enormously increased. 
With the law as it stands that a payment on 
a forged indorsement is without authority 
and cannot, in the absence of fault, be 
charged to the depositor, the whole risk of 
the genuineness of all indorsements, as be- 
tween banker and depositor, is thrown on the 
former. ‘True, each indorser by his indorse- 
ment warrants the genuineness of all previous 
signatures and money paid out on a forged 
indorsement can, ordinarily, be recovered 
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back from the party to whom it is paid. 
And, further, in the majority of cases, prob- 
ably, the responsibility of the last indorser to 
whom the money is paid is sufficient to save 
the bank from loss by reason of previous 
forgery ; but, nevertheless, cases will arise 
where this is not sufficient, and an indorse- 
ment turning out to have been forged, the 
bank cannot charge the payment to its de- 
positor and must lose the amount. Such is 
the present case, and such are a number of 
other cases shown in the books. 


The English banker has been smart enough 
to relieve himself from this responsibility by 
having an act passed to protect him against 
the possibility of forged indorsements; and 
section 60 of the English Bills of Exchange 
Act provides as follows : 


“ When a bill—by Sec. 73 of the same Act 
a check is a bill—payable to order on de- 
mand is drawn on a banker, and the banker 
on whom it is drawn pays the bill in good 
faith, and in the ordinary course of business, 
it is not incumbent on the banker to show 
the indorsement of the payee, or any subse- 
quent indorsement, was made by or under the 
authority of the person whose indorsement it 
purports to be, and the banker is deemed to 
have paid the bill in due course, although 
such indorsement has been forged or made 
without authority.”* 


The American banker, however, still goes 
on paying checks in the old rut, making such 
inquiries as is practicable, relying largely 
upon the security of the last indorser, and in 
case of a slip, seeks to recover the payment 
from the party receiving it, or to charge his 
depositor with the amount by reason of some 
negligence ; and, failing in that, pockets 
the loss and thinks no more about it. At the 
same time the court, deciding against the 
banker, advises him to withhold payment 
until he is fully satisfied as to the identity of 
the person and the genuineness of the signa- 
tures of the indorsers ; and, having this safe 
way and abandoning it for one of uncer- 


*This act, however, evidently did not help the 
banker in the Vagliano case, where the payments 
were on acceptances of the depositor, the payee’s 
indorsement on which had been forged. 
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tainty, “ he can blame no one but himself if 
he meets with misfortune.” 

But it is utterly beyond the bounds of prac- 
ticability in many cases that a banker can 
take the time to satisfy himself of the genu- 
jineness of every indorsement on a check 
presented before paying it; and should he 
follow literally the advice of the court, the 
longest and loudest complaint would come 
from the check-drawer himself whose pay- 
ments would be thereby delayed and his 
credit injured. 

Viewing the subject from a common sense 
standpoint, it certainly seems reasonable that 
bankers should be relieved of the risk now 
placed upon them, of determining the genu- 
ineness of all the signatures of indorsers. 

A check, as a medium of payment, was 
originally payable to dearer only ; and here 
the risk upon the bank was slight. Subse- 
quently the custom sprang up, and has be- 
come firmly rooted, to make these instru- 
ments payable to particular persons as well, 
and to the order of particular persons. 
Checks thus became recognized as negotiable 
instruments, transferable by indorsement, and 
payable to the last indorsee or holder. One 
advantage of this method to the check- 
drawer and indorser is apparent. If the 
check-drawer wanted to pay a creditor in a 
neighboring city and transmit his check for 
that purpose, a dearer check might be lost or 
stolen in transmission, the debt not be paid, 
and the amount, after payment of the check 
to any holder presenting, charged by the 
bank against its depositor. Likewise a sub- 
sequent holder, if he desired to transmit the 
check as payment, would run the same risk. 
By making the check payable to the order of 
anamed ferson, however, who in turn does 
the same thing, and so on, the parties using 
and transferring the check make it useful to 
themselves, by serving the purpose of pay- 
ment, and at the same time by such drawing 
and indorsements to the order of particular 
persons relieve themselves from the risk of 
loss and payment to the finder or thief, which 
they would run if the paper was payable to 
bearer. 


But how has this relief from risk been ac- 
complished? By shifting the risk to the 
bank. Where formerly the bank only had to 
pay to dearer, and simple judge its deposi- 
tor’s signature, at present the bank must 
ascertain at its peril that all the indorsements 
are correct, and, mistaking their correctness, 
it cannot charge the payment to the depositor 
in the absence of his negligence, having only 
a remedy to recover its money back as being 
paid under a mistake of fact. 


It dues not seem right that this risk should 
be taken by bankers. In England, as has 
been shown, they have protected themselves 
against it. ‘The same thing could be done in 
this country if bankers would move in the 
matter. Protective legislation could be ob- 


tained in the various states, and preliminary 
thereto the matter regulated by private agree- 
ment between banker and depositor. 


What steps would be the most practicable 
to be taken and what rule the best to be 
adopted, is a matter for thought and discus- 
sion by those interested. Whether the Eng- 
lish legislation should be copied, or a rule 
making a check not negotiable beyond the 
payee, and the bank only liable for misjudg- 
ing the correctness of Ais signature, or some 
other and different rule of liability, adopted, 
might be considered. 

But while this rule placing the responsi- 
bility upon the banker to correctly judge the 
indorsements remains as our law, so an- 
nounced by all the courts and changeable 
only by act of legislature, there are cases, like 
the present, which in justice should be taken 
out of its operation. Cases where the de- 
positor, though innocent of wrong-doing, is 
the prime mover in the act of deception 
whereunder the bank is deceived. ‘True, in 
the present case, the bank may not be the 
real sufferer, but rather the parties dealing 
directly with the forger, but this considera- 
tion in no way affects the responsibility of 
the depositor to the bank. ‘The bank is to 
be assumed the real sufferer, which in many 
cases it undoubtedly is. In the present case 
the referee decides not only that the issuance 
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of purposeless and meaningless checks, and 
placing these implements of fraud in the 
hands of a forger,—thus arming and equip- 
ing him to play havoc with the bank’s money 
—was not negligence in the depositors which 
made them responsible, but that when these 
checks were returned as vouchers, no duty 
whatever was imposed upon them to examine 
and verify the indorsements. These indorse- 
ments clearly showed the fraud, and their ex- 
amination would have led to its early detec- 
tion and prevented the bulk of the loss which 
ensued during the four years in which it was 
successfully perpetrated. 

Why should not a depositor be required to 
use due care in the inspection of the indorse- 
ments upon returned checks? In an article 
in our issue of November rst last,—one of 
the series of forged paper articles,—we ex- 
amined all the authorities on the general sub- 
ject of the depositors duty in the matter of 
examining returned pass-book and vouchers, 
and found the rule which had come to be 
recognized by the courts governing the de- 
positors duty, to be that he must exercise 
ordinary care and diligence in the matter of 
the examination, the character and degree of 
which must be determined by the circum- 
stances of the particular case, in view of the 
established usages relating to the banking 
business. 

A recent Georgia case was cited where the 
court had held the depositor under o duty to 
examine the indorsement on returned checks ; 
a decision similar to that of the referee here- 
in. Upon this point we said : 

“This case brings up the question of what 
duty, if any, is devolved upon the depositor 
in the matter of examination where the for- 
gery is not of the signature or amount, but of 
the indorsement of a check. In the first two 
cases the forgery would be easily detected by 
the depositor, as in both cases there would 
be a discrepancy in his balance. In the third 
instance, however, where the payee’s or some 
other indorsement has been forged, there 
would be no discrepancy in amount which 
would carry notice of the fraud. Will such 
a case, therefore, constitute an exception to 
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the rule requiring the exercise of ordinary 
diligence in the examination of the account ? 
The Georgia court, in the case last cited, so 
hold, viz.: that where the payee’s indorse- 
ment is forged, the depositor is under no duty 
or obligation to examine the returned check, 
as the return of the check by the bank and 
its statement in account that the amount has 
been paid to the payee, can be accepted by 
the depositor as true, and will relieve him 
from any diligence whatever in making an 
examination. 

“We think the better view, however, would 
be to apply the rule requiring the exercise 
of ordinary care and diligence in all cases, 
whether of forged indorsements or otherwise, 
the particular circumstances of the case 
being taken into consideration in determining 
whether such diligence had been exercised. 
Although there is no such presumption, the 
depositor might be acquainted with the 
payee’s handwriting and an examination of 
the returned check might then disclose the 
forgery ; or there might be other marks or 
indications on the check which would arouse 
his suspicions and lead to a detection of the 
fraud.” 

We advocate the view here expressed as 
offering a far more just and equitable rule 
than the zo duty one. Had it been applied 
as the rule of duty in the present case, the 
depositors would probably have been held 
negligent thereunder, for the most cursory 
examination of the indorsement upon the 
returned checks would have shown the name 
of the forger himself, which would have 
aroused suspicion and inquiry, and led to the 
detection of the fraud. 

But laying aside all other considerations 
and returring to the general question of re- 
sponsibility for loss between bank and de- 
positor, in a case like the present, the de- 
cision of the referee violates every principle 
of natural justice. ‘The rule of liability thus 
promulgated reguires every bank to take 
better care of the interests of its depositors 
than the latter are required to take them. 
selves. It requires every bank to detect and 
protect the depositor from the fraud of his 
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own clerk, where it does not require the de- 
positor to do so himself. It in effect says to 
every depositor in every community: Be as 
reckless as you please in employing your 
clerks; trust them without supervision to 
carry on all branches of your business; but 
when in any transaction it becorhes necessary 
to pay money to parties with whom they deal 
for you, do not give them the money to de- 
liver, but sake the precaution to draw checks 
to the order of those parties. The bank is 
bound to find out whether they are genuine. 
You are not. 

Such a burden, it seems absurd, to impose 
upon a banker, and yet this is just the burden 
which is imposed by the referee here, and by 
the learned courts who have passed upon the 
Vagliano and Armstrong cases. 

By way of argument to show the injustice 
of such a rule of liability, and its inconsist- 
ency with the principles of law, announced 
and well established in analogous cases, let 
us cite, for instance, the case of a railway 
company, as in some respects similar to that 
under consideration. A railroad company is 
responsible, as we know, for the safe carriage 
of its passengers, just as a bank is responsible 
for the correct payment of its depositors’ 
orders. Ordinarily, for an injury to a pas- 
senger, a railway company is responsible, as 
is also a bank to its depositor for a mistaken 
payment. But suppose an injury to a pas- 
senger occurs partly through the fault of the 
company, but caused also by contributory 
negligence on the part of the passenger. The 
latter, in such case, cannot hold the company 
responsible. He is barred by his contributory 
negligence. But how is it in the case of the 
bank ? Suppose a mistaken payment is made, 
partly, we will concede, through the fault of 
the bank, but to which loss the negligence of 
the depositor has been not only contributory, 
but primary. By analogy, should not the 
bank be absolved from liability? Clearly, 
yes. 

Another consideration which should have 
weight in reaching the conclusion that the 
depositor is liable may be expressed by the 
old Latin adage, Qui facit per alium facit 
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per se—he who does through another does 
through himself. Suppose, as is frequently 
the case, a man’s business grows too large for 
him to personally handle. He is obliged to 
place branches of it in the hands of others 
whom he trusts. They conduct it for him. 
In certain particulars they consult him and 
he supervises. The bulk of the business they 
do without his special knowledge. They are 
in substance, if not in form, the principals in 
the transactions so far as outside parties are 
concerned. ‘They obtain a standing in the 
community as accredited agents. ‘They are 
trusted by the community in the negotiation 
and cashing of checks of the depositor, as if 
he himself were acting, where the acts of 
other parties would be more strictly scru- 
tinized. In such cases where they negotiate 
or obtain money upon checks which the de- 
positor signs by their solicitation, but which 
he knows nothing personally about, they forg- 
ing the indorsements of non-existent payees, 
why should, not the act of issue and nego- 
tiation be held the act of the principal, and 
consequently fall within the rule which estops 
a drawer who himself issues paper with a 
forgery upon it from denying the forgery? 
Why should not the act of such an agent, ap- 
parently vested with full power, be held the 
principal’s act, and binding as such? There 
is room for argument here, surely. 

But the main ground upon which it seems 
clear, for the reasons above given, that the 
loss should fall upon the depositor, and not 
upon the bank, is seg/igence in the depositor. 
The decision of the referee holds that the 
circumstances present a case of no negligence 
and consequently no liability. ‘To our mind, 
however, the negligence stands out plain and 
apparent. It cannot be explained away. It 
is the primary cause of loss. Further, while 
the decisions here, and in the Vag/iano and 
Armstrong cases, find no negligence in the 
depositor sufficient to charge him with the 
loss, we have two cases from Louisiana 
of contrary purport. 

The first case is Smith v. Mechanics’ and 
Traders’ Bank, 6 La. Ann., 610. There 
the depositor, a broker, discounted without 
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inquiry from a stranger, a forged bill purport- 
ing to be drawn on and accepted by the firm 
of Payne & Harrison. Instead of drawing 
his check in payment to the order of the 
stranger, he made it payable to the order of 
Payne & Harrison, so that the holder would 
have to take the check to them for their in- 
dorsement, the drawer thus expecting to guard 
against fraud. ‘The stranger forged the in- 
dorsement of Payne & Harrison to the check 
and received the money from the bank. The 
forgery of the indorsement was a very clumsy 
one, and the name “ Harrison” was spelled 
“ Harrin,” and the court held that there was 
great negligence on the part of the bank in 
paying it. But nevertheless it permitted the 
bank to charge the amount to its depositor 
on the ground that the latter did not exercise 
due precaution in taking a forged bill without 
inquiry ; that his filling up the check to the 
order of the supposed acceptors of the pur- 
chased bill, instead of to the order of the 
stranger, was not in the usual course of busi- 
ness, and was an unjustifiable attempt to shift 
from himself to the bank the duty of making 
inquiry ; and that by placing his check in the 
hands of the probable forger of the bill, he 
supplied him with the means well calculated 
to deceive and impose upon the bank; and 
that although the bank had been guilty of 
negligence in paying the check, the loss 
should properly be borne by the depositor. 

The other case, Levy v. Bank of America, 
24 La. Ann., 220, was asimilar one where 
the depositors issued their check in payment 
of a forged warrant payable to the order of 
Charles H. Merritt, and sold to them by a 
stranger. ‘The stranger represented himself 
to be Merritt, and no inquiry was made, but 
the check was made payable to his order so 
that he would be compelled to identify him- 
self at the bank, and with the acknowledged 
purpose of throwing upon the bank the re- 
sponsibility of paying to the right party. This 
check they delivered to the stranger, and 
bearing the name of Charles H. Merritt 
upon its back, it was transferred to a dona 
Jide holder and paid to the latter by the 
bank. 
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In an action by the depositors against the 
bank for the balance of account represented 
by the check, the court said that the plaintiffs 
could not successfully complain that the bank 
failed to protect them from the devices of a 
person who had with so little effort deceived 
and defrauded them, and as the first fault was 
committed by the depositors in taking the 
forged instrument, and placing their check in 
the hands of a party who had every interest 
to use it as an implement of fraud, they could 
not recover. 


Such are the decisions. The majority— 
with the exception of Louisiana, the entirety 
—of decision holds the bank responsible for 
loss where the depositor has been duped into 
issuing purposeless paper. ‘That such a rule 
of liability irritates the sense of justice goes 
without saying. ‘The banker is not his de- 
positor’s sponsor. ‘The depositor is of age. 
He is old enough to take care of himself, and 
guard his own funds from the onslaughts of 
the swindler, without the burden resting en- 
tirely upon the bank. The business of the 
latter is not that of an insurance company for 
the insurance of employers against loss from 
the dishonesty of their clerks. 


But beyond its injustice, the existence of 
such a rule is a standing menace to the wel- 
fare of the banker. Consider the amount 
which may be lost in this manner: £71,000 
in the Vagliano case; nearly $200,000 in the 
present! Each sufficient to wreck a good 
sized bank. And how many of these cases 
in embryo now exist? How many commun- 
ities in which confidential clerks are even 
now fleecing their employers—or rather, un- 
der existing rules, the banks ? Nobody knows. 
And when this matter has happened, when 
this modern combination of trusting employer 
plus rascally clerk has resulted in the abstrac- 
tion of a large amount of money from some 
bank, and the money has taken wings and de- 
parted for parts unknown, then will come the 
inevitable quarrel over who shall have the 
pleasure of filling the vacuum. 


How is the banker equipped for that quar- 
rel? Under existing rules he has no show. 
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He is bound to lose. Is the banker willing 
to continue business under such conditions ? 


Ior 


Will he not make some effort to change 
them? 


PAYMENT OF CHECK TO PARTY OF SAME NAME. 


The following clipping from a San Fran- 
cisco paper of June rgth, has been sent us by 
a subscriber in that city. 

“A suit will be commenced in this city 
very shortly which will, it is hoped, settle a 
question which has long vexed that portion 
of the business community which has much 
to do with banks and banking. It frequently 
happens that a check or dratt is presented at 
the banks for payment by persons entirely 
unknown to the cashier or other officials. It 
then becomes necessary, of course, for the 
applicant to procure some one to identify 
him. ‘This is easily done, and it frequently 
happens that the person who identifies the 
check-holder is as much of a stranger at the 
bank as the man whom he vouches for. Thus, 
very often the money is paid to the wrong 
man—some one who has secured illegal pos- 
session of a draft or check, and has brought 
forward a friend or two to ‘identify’ him. 
When the right person comes along and de- 
mands his money he is usually met with a 
stare of blank amazement by the bank offi- 
cials, who demand to know how many times 
he thinks they are going to pay that particular 
check. 

“On January 31st last, J. O. Lovejoy, a 
Notary Public at Fresno, mailed to B. F. 
Smith, an Oakland capitalist, a draft on the 
Pacific Bank of San Francisco for $750. 
The draft did not go to Oakland, but came 
to San Francisco, where it fell into the hands 
of certain other persons. 5 

* Smith had ted the remittance, but 
when it did not arrive he became anxious re- 
garding it and wrote to Lovejoy for informa- 
tion. This was on February 15th. On the 
day following the Oaklander received the as- 
tounding intelligence from his Fresno agent 
that the draft had been mailed to him overa 
fortnight previously. Smith hurried across 
the bay for the purpose of stopping payment 
on the draft which had evidently, to his 
mind, been lost. To his amazement he 
learned from the cashier of the Pacific Bank 
that the money had been paid on February 
6th to a man claiming to be B. F. Smith, 
who presented the draft and had himself 


identified by Howard Vernon and Frank 
Kaiser, two police court short-hand writers. 

“ Smith expressed his regret for the blunder 
which the bank officials had made in paying 
the draft to the wrong man, but remarked 
that he would like to have hismoney. In lieu 
of the $750 Mr. Smith received only a cold, 
icy stare from the cashier. 

“* Why,’ exclaimed that official, ‘do you 
think we are going to pay this money over 
again to every Smith who comes along ?’ 

“ * No, sir,’ returned Smith. ‘ It is just the 
opposite which I expect from this or any 
other banking institution. You have simply 
blundered into paying my money to a stranger. 
You did not take the pains to assure your- 
selves that all was right. It is hardly fair 
to ask me to suffer for your negligence or 
mistakes.’ 

“This self-evident proposition, however, 
had no effect on the official He turned 
coldly away from the man who had been de- ~ 
frauded and left him to get out of the trouble 
as best he might. 

‘Smith then set out to find the man who 
had personated him, but it was a vain search. 
The stenographers, Vernon and Kaiser, who 
had identified the swindler were found, but 
they declared that they had only known the 
fellow a short time and believed that he lived 
out in the mission. Smith has been vainly 
endeavoring to get his money ever since. He 
feels that he has been very shabbily treated 
by the bank, through whose blunder alone, 
he was defrauded, and he has now made up 
his mind to see what virtue there is in the 
law. Meantime, detectives are at work on 
the case, and it is not unlikely that something 
in the nature of a sensation in connection 
with it will be developed in the course of a 
day or two.” 


Assuming the facts to be as here stated, 
they present a question of great interest to 
every banker, which may be stated thus : 

Where a bank, in the exercise of due care, 
pays a check to a party of the same name as 
the payee, but not the payee intended, shall it 
or the depositor, stand the loss? 
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Such decisions as there have been on the 
subject incline to the view that a payment so 
made would not discharge the bank’s obliga- 
tion, but that the bank in every such case 
should exercise the supernatural power of 
correctly deciding which of the numerous 
parties whose names are the same, the drawer 
had in mind. If it makes a wrong selection, 
its payment has been of no avail ; it must lose. 

The doctrine that a party advancing money 
on a draft to one of the same name, but not 
the real payee, loses, had its birth in England 
in 1790, in the case of Mead v. Youngs, 4 T. 
R., 28. A draft payable to “Henry Davis 
or order,” accepted by the defendant, was 
discounted by the plaintiff, and the proceeds 
paid to a certain Henry Davis, who subse- 
quently turned out to be other than the payee 
intended. The holder sued the acceptor, 
and three of the judges denied a recovery, 
holding that the indorsement by the wrong 
Henry Davis conferred no title. Lord Ken- 
yon, Ch. J., dissented, and said: 

“The question here is, whether the name 
of H. Davis, to whom the bill on the face of 
it was payable, shall or shall not convey a 
title to this plaintiff who gave a valuable con- 
sideration for it, and who discounted it with 
the name of H. Davis upon it, and with an 
assurance from the defendant, that it was ac- 
cepted by him? If any fraud, or even neg- 
lect, could be imputed to the plaintiff, that 
would vary the case, but circumstanced as 
these parties were I think that, if the plaintiff 
cannot recover, it will put an insuperable clog 
on this species of property. I cannot dis- 
tinguish this case on principle from that of 
Miller v. Race, t Burr., 452, where the inno- 
nocent holder of a note which had been 
taken when the mail was robbed, was held 
entitled to recover. ‘That indeed was a note 
payable to dearer, but still the same principle 
must govern both cases. In this case the 
fault originated with the drawer of. the bill, 
in not describing more particularly the person 
to whom he intended it should be paid. The 
plaintiff was not bound to send to Dunkirk 
(the drawer’s residence) to know whether the 
person who had possession of the bill was or 
was not the real H. Davis. ‘There may in- 
deed be some inconvenience the other way, 
but setting the inconvenience on the one side 
against that on the other, in my apprehension 
it would throw too great a burden on persons 
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taking bills of exchange to require proof of 
an indorsee that the person from whom he 
received the bill was the real payee. Such 
proof has never yet been required of an in- 
dorsee in such an action; therefore I think 
that as there was no fraud or want of due 
diligence on the part of the plaintiff, he is 
entitled to recover.” 

The next case on the subject is an early 
New Hampshire one, Foster v. Shattuck, 2 
N. H., 446, in the year 1822. It furnishes a 
dictum only, based on the decision already 
cited, to the effect that a note payable to M. 
F. or order, cannot be sued in the name of 
an indorsee, unless negotiated by the same 
M. F. who was intended to be the payee. 

Then, in New York, we have the case of 
Graves v. The American Exchange Bank, 
17 N. Y., 205—March, 1858. A draft on 
the bank, payable to the order of and mailed 
to Charles F. Graves, fell into the hands of 
another Charles F. Graves, the latter having 
wrongfully taken it from the post-office. The 
draft was indorsed by the second Charles F. 
Graves and paid by the bank. The party for 
whom it was intended, claiming it was his 
property, sued the bank for its conversion. 
The majority of the court held the bank 
liable. Mead v. Young was cited with ap- 
proval, and the court said that the indorse- 
ment, if not technically a forgery, was at all 
events spurious and false, and therefore 
equally inoperative to change the title, which 
was in plaintiff. 

Judge Roosevelt dissented, and pointedly 
puts the question: ‘Which of the two under 
these circumstances should bear the loss— 
the drawer who carelessly omitted all desig- 
nation, or the drawees who innocently paid 
the wrong person in consequence of such 
omission? As between these parties, the 
loss, it seems to me, should fall on the former.” 

Also in Jndiana National Bank v. Holts- 
claw, 98 Ind. 85, the same idea that the in- 
dorsement by a party of the same name, but 
not the real payee, does not pass the title is 
recognized, the controversy in that case being 
between the real payee and a bank who had 
purchased the check from the suppositious 
payee and collected it from the paying bank. 
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The foregoing is, we believe, the sum total 
of decision on the subject. There is nothing 
formidable in the array of cases, and nothing 
to prevent an enlightened court from taking 
aview more in consonance with principles 
of justice. 

What should be the rule of liability? Of 
course, of the countless thousands of checks 
drawn, only an infinitely small proportion 
ever come into question in this way. The 
check must first be lost, or go astray, it must 
fall into the hands of a party of the same 
name, and that party must be dishonest, in 
order to constitute the case, not including, 
of course, those instances where one, not of 
the same name, fraudulently impersonates 
the payee, and receives the money. But in 
those cases where the loss has happened from 
this cause—the collection of the money by 
one of the same name, but not the intended 
payee—what should be the rule of duty and 
responsibility? ‘The duty of the bank is to 
pay according to its depositor’s order. Has 


it not done so when it has without fault paid 


the party named in the order ? It is said not, 
because he is not the party the depositor in- 
tended to be paid. But how is the bank, 
not possessing the gift of clairvoyance, to 
read the intention which existed in the de- 
positor’s mind when he drew the check ? 
The bank, in ascertaining that the party to 
whom it pays the money is the party named 
in the check, has used all the means of 
identification which the drawer has given it, 
and so paying, it should be held to have 
complied with the order of its depositor and 
fulfilled its duty. It would be clearly im- 
possible in many cases for the bank to pick 
out the particular member of the community 
of the same name whom the depositor had in 
mind when he drew the check, and the law 
should not require impossibilities. Rather 
should it hold that it is the duty of the de- 
positor, where any question of this kind might 
occur, to more particularly designate by loca- 
tion, business, or some characteristic, the par- 
ticular party of that name intended. Ofcourse, 
in many cases, this would be unnecessary, as 
where the check was made payable to a bank 
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or other corporation, or to an established 
firm, or generally parties known to the bank, 
of standing and responsibility. But in all 
cases of checks payable to unknown parties, 
or those of common names, the drawer should 
add some descriptive designation or suffer 
the consequences of his omission. The 
language of Lord Kenyon above cited, is the 
key-note of what the true rule should be 
where he says the case should not be dis- 
tinguished in principle from that of paper 
payable to dearer. ‘An innocent holder of a 
note so payable, which had been stolen, could 
nevertheless recover thereon, and likewise, he 
thought, the innocent holder of a note paya- 
ble to H. Davis, and indorsed by H. Davis, 
but a different party from the one intended 
by the drawer, could nevertheless recover. 
Carrying this principle out in practical illus- 
tration, we would see, 

1. If a depositor drew his check to dearer, 
and mailed it to a particular bearer whom he 
had in mind as the one to draw the money, 
but it came into possession of somebody else, 
to whom the bank paid it, it is clear the bank 
could charge the money to its depositor. 


2. Going one step further, suppose, for 
example, the depositor hires a man named 
William—last name unknown—and in pay- 
ment draws his check payable to William, 
This particular William loses it, and the bank 
pays it to another William, who satisfies it 
that he is the party intended. Surely the 
bank here could not be expected to pick out 
the particular William intended by the drawer, 
any more than the particular bearer, and the 
payment therefore, should be chargeable 
equally as if paid to bearer. 

3. Advancing another step, take the case 
of a check payable to the order of “John 
Smith,” “John Kelly,” or even “B. F. 
Smith,” as in the present case. If the bank, 
after inquiry, pays to a party of that name, 
the same principle would authorize it to 
charge the payment. In this case, equally as 
in that of a check payable to bearer, it cannot 
be expected to exercise a power, not con- 
ferred upon mortals, and select the particular 
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party of that name whom the drawer in- 
tended. 

The conclusion is therefore warranted that 
in all such cases, the bank has paid accord- 
ing to the order and can charge the payment. 
It has done the best possible with the inform- 
ation given by the order. ‘The depositor has 
not done his best. He could make the or- 
der more specific by the insertion of addi- 
tional matter. If he fails to do it, he, and 
not the bank, must take the risk of payment 
to the identical party intended, the same as 
he would take the risk if he mailed a bearer 
check to pay a particular personal debt. 

This conclusion, of course, proceeds on 
the assumption that the bank has*no other 
means of identification outside of the check. 
If the contrary appeared, then other consid- 
erations would enter affecting its liability, and 
the question would present itself, with the 
means of command, has the bank fulfilled its 
duty to its depositor ? Such a question is one 
of fact for the determination of a jury under 
all the circumstances. ‘Thus in a late case 
in Massachusetts, White v. Springfield Insti- 
tution for Savings, 134 Mass., 232, decided 
in 1883, the defendant bank which had been 
summoned as trustee in an action against 
James Shea, had afterwards paid out a de- 
posit standing in the name of James Shay, 
having deposits belonging to different persons 
standing in each name. The question was 
whether the bank knew or ought to have 
known that James Shay was the same person 
who was the principal defendant in the orig- 
inal action, although named in the writ as 
James Shea, so as to make it chargeable with 
the payment. ‘The court held that this was 
a question of fact for the determination of the 
jury, and not a question of law. 

Equally it would seem where a bank has 
paid money to a party of the same name as 
the payee, and it subsequently appears he was 
not the party intended, the question of the 
bank’s responsibility should be one of fact 
for the jury under all the circumstances, 
rather than a matter of Jaw that the bank is 
responsible in any event. If it appears that 
the bank paid the check without fault to a 
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party named in it, having no other means of 
identification of the particular party intended, 
then the principle above announced to regard 
the payment as justified equally as if paid to 
bearer, should operate. But if circumstances 
existed whereunder the claim is made that 
the bank, in the exercise of ordinary care, 
might have known the particular party in- 
tended, such a question should be determined 
by a jury and the responsibility fixed by the 
test—has the bank done its full duty ? 

This view of the matter is far more har- 
monious with the principles of justice, than a 
rigid rule making the bank liable in every 
case of such a payment where the depositor 
subsequently announces that his intention 
was to pay to another of the same name, and 
it is not at all unlikely that, when occasion 
arises, it will receive sanction from the 
courts. 

A further question arises in connection 
with the particular case presented, of import- 
ance only in the event that the bank should 
be held liable to its depositor for paying the 
wrong B. F. Smith, namely, the liability to 
the bank of the two parties who identified 
Smith. 

In considering the responsibility of parties 
for false representations, it is of course neces- 
sary to know what were the representations 
made ; and this the report fails to disclose. 

In the first place, assuming that the repre- 
sentation was merely that the party was B. F. 
Smith, and the party was in fact of that 
name, it seems clear that the identifying par- 
ties have done nothing to make themselves 
responsible in damages. They have simply 
stated a fact. There has been nothing false 
in the statement. Falsity is an essential ele- 
ment to an action for damages for deceit. 
They may have gone further and made other 
statements and representations, but it is idle 
to speculate upon suppositious utterances in 
the absence of facts. One general proposi- 
tion may be stated—the representation must 
consist of matter of fact, as distinguished 
from opinion. 

But assuming that the party was not B. F. 
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Smith, and the bank has acted to its injury 
on the statement that he was, the elements are 
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probably all present to sustain an action for 
the deceit. 


—_.____—_ 


LEGAL DECISIONS. 


BILL OF EXCHANGE—PROMISE TO 
ACCEPT. 


Supreme Court of Minnesota, May 12, 1890. 


Woopwarp v. GRIFFITHS-MARSHALL GRAIN 
Commission Co. 


:. A promise in writing to accept a bill of exchange, made 
within a reasonable time before it is drawn, will amount 
to an acceptance of the bill in favor of a person to whom 
the promise is communicated, and who also takes the bill 
for a valuable consideration, on the faith and credit of the 
promise. 

2. It is not essential that the written promise to accept be 
shown or exhibited to a person who takes the bill relying 
upon its existence ; but, if he chooses to act without per- 
sonally inspecting the promise in writing, he is held to 
have such information as he would have acquired by read- 
ing the same. 


(Syllabus by the Court.) 


Appeal from district court, Hennipin 
county ; LocHREN, Judge. 

Stocker & Matchan, for appellant. Wil- 
son & Bowers, for respondent. 


Coutuins, J. On January 11, 1889, the 
defendant corporation made its sight draft 
or bill of exchange for the sum of $4,000, 
directed to one C. W. Seefield at St. Charles, 
Minn., and sold and delivered it to a bank in 
the city of Minneapolis (defendant’s place 
of business), securing credit on its account 
with said bank for the amount thereof. 
The bank immediately forwarded this bill 
for collection to the plaintiff, a banker at 
St. Charles, by whom it was received Jan_ 
uary 14th. Plaintiff presented it to Seefield 
for acceptance on the same day, but it was 
not accepted or paid, the latter claiming 
that it was improvidently drawn, although, in 
fact, Seefield was then indebted to de- 
fendant in a sum greatly exceeding the 
amount of the bill. Before this, on the 12th 
of January, Seefield, having been notified of 
the making of the draft, wrote and wired de- 


fendant, requesting that it be recalled, and 
one for $2,000 be made in place of it. 
To this defendant responded by wire, on 
January 14th, as follows: “ Pay our draft 
for four thousand dollars to-day ; then draw 
back on us for two thousand.” Seefield im- 
mediately wired defendant: “ Will pay draft, 
and draw back as requested.” As soon as 
this telegram was received defendant wrote 
Seefield, under date of January 14th, ac- 
knowledging receipt of dispatch and letter of 
the 12th in reference to recalling the draft, 
and saying, further, that it had received 
“ your letter in regard to our draft, * * * 
to which we replied, ‘Pay our $4,000 draft, 
and make draft back on us for $2,000,’ to 
which we received reply, ‘ Will pay draft, and 
draw back, as requested.’” There was also 
reference to the balance due the writer, speedy 
payment being urged. This letter reached 
Seefield before the 17th, and on that day he 
made a bill of exchange for $2,000, directing 
it to defendant corporation, as authorized. 
He then informed and communicated to 
the plaintiff the defendant’s instructions and 
directions to draw the same, presented it to 
him for sale, the proceeds to be applied upon 
the larger draft, still in plaintiff's hands for 
collection. Relying upon the instructions 
and directions so communicated to him, 
plaintiff purchased the draft, paying its face 
value, applied the amount upon the other, 
Seefield paid the balance, and the full sum 
was duly transmitted to the bank from which 
the collection was forwarded. Upon present- 
ation of the draft so purchased by plaintiff, 
payment was refused, and the object of this 
action is to recover the amount from de- 
fendant. Upon a trial by the court, without 
a jury, judgment was directed, upon findings 
of fact, in plaintiff's favor, and the appeal is 
from an order refusing a new trial. 
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From the foregoing statement, it will be 
noticed that the plaintiff was only informed 
of the existence of the letters and telegrams. 
There was communicated to him the fact 
that, by means of correspondence, the 
defendant had directed and authorized See- 
field to draw upon it for the sum of $2,000, 
on payment of the bill which had been for- 
warded for collection. ‘The letters and tele- 
grams were not actually exhibited to plaintiff, 
but, in buying the draft made by Seetield, he 
acted and relied upon them, and his inform- 
ation as to their contents, The appellant 
contends that this is not enough, but that, to 
enable respondent to recover, it is essential 
that the correspondence should have been 
shown to him, and that mere knowledge of its 
existence is insufficient. ‘This contention is 
based upon the language, first found in this 
country in Coolidge v. Payson, 2 Wheat., 66, 
wherein the Supreme Court of the United 
States established the rule that, wherever it is 
necessary that an acceptance of a bill be in 
writing, a letter written within a reasonable 
time before or after the date of the bill, de- 


scribing it, and promising to accept, is, “if 
shown to the person who afterwards takes 
the bill on the credit of the letter, a virtual 
acceptance, binding the person who makes 


the promise.” This rule has been reiterated 
by the same court on several occasions, and 
has been followed by the state courts with 
great uniformity, although, at times, regret 
has been expressed that any other act than a 
written acceptance upon the bill itself had 
been declared sufficient. ‘The appellant has 
cited a large number of cases wherein this 
tule has been stated in the same language, but 
in each the facts disclose either that there 
had been no communication of the contents 
of the letters, and hence the purchaser had 
not relied upon the same, or that the letters 
themselves had been shown. The expres- 
sion upon which counsel relies running 
through these cases, refers to the facts then 
before the courts, not to another and different 
state of affairs. 

Here we have two essential elements fully 
established by the testimony—/irs?, a writ- 
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ten promise or virtual acceptance, admittedly 
sufficient under the authorities ; and, second, 
the purchase of the draft for a valuable con. 
sideration, on the faith of the promise and 
acceptance. ‘These are the material circum- 
stances, and it is impossible to see why the 
information on which the respondent acted. 
and which was strictly correct, must reeds be 
communicated to him in a particular way, 
such as the exhibition of the letters or tele- 
grams. ‘The appellant would have been in 
no different position on the trial of this case, 
if they had been actually shown respondent. 
It could not have been benefited in any prac- 
tical way by his reading of the correspond- 
ence, nor has it been injured by the failure 
upon his part to do so. Ifa purchaser of 
drafts, made under like circumstances, neg- 
lects to inspect the writings, he incurs the 
risk of being imposed upon ; but about this 
no one else need feel concerned. But the 
counsel for the appellant urges that any 
qualification of the rule as heretofore quoted 
would lead to the most alarming results to a 
commercial people, and that, under the one 
contended for by respondent, the recipient of 
a letter or telegram could make such repre- 
sentations relative to its contents as he might 
understand or infer, and thereby fasten the 
liability of an acceptor upon the writer of the 
communication. In reply to this proposi- 
tion, it suffices to say that it is not the infer- 
ence or anderstanding of the person who re- 
ceives the communication which fixes the lia- 
bility. That is determined by the writing. If 
it does not, in fact, contain the promise or 
acceptance, none exists. 

Again, the counsel suggests, as an alarming 
result, should we adopt the views of the re- 
spondent, that nothing will prevent a person 
who has been authorized, in writing, to make 
a single draft, from stating its contents to an 
unlimited number of bankers, and selling to 
each a draft for the authorized amount. 
Should this be the case, it does not follow 
that the losses would be elsewhere than with 
the bankers, but, if it did, the counsel has 
overlooked the fact that he who receives 
such written authority might exhibit it to as 
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many persons as he could orally commu- 
nicate its contents to; and possibly more. 
The only way to completely prevent the 
result predicted by counsel would be to 
declare that, in addition to an exhibition 
of the written authority to the purchaser 
of the bill, it must be attached to and follow 
the draft of the person upon whom it is made, 
the promisor. This, the counsel will admit, 
has never been laid down as necessary. We 
think it fully established that a promise in 
writing to accept a bill of exchange, made 
within a reasonable time before it is drawn, 
will amount to an acceptance in favor of the 
person to whom the promise is communi- 
cated, and who takes the bill for a valuable 
consideration, on the faith and credit of the 
promise. 3 Kent, Comm., *85; Bank v. 
Ely, 17 Wend., 508; Scudder v. Bank, 91 
U. S., 406; Lewis v. Kramer, 3 Md., 265; 
Clarke v. Cock, 4 East, 57. ‘That the 
promise be made, (and in writing, wherever 
a written acceptance is required,) and that 
it be made known and communicated to 
one who, upon the faith of the promise, 
purchases the bill, are the material circum- 
stances which fix the liability. So far as 
we afe able to find from an examination 
of the authorities, it has never been held, in 
cases where this precise question has been 
raised, that the written promise and authority 
must be shown the purchaser. The para- 
mount inquiry has been as to its existence, 
and as to the purchaser’s knowledge of and 
reliance upon it when taking the draft. 

It is further urged that the plaintiff cannot 
recover, because the draft for $4,000 was not 
paid on January 14th. The telegram of that 
day, from appellant to Seefield, was, “ Pay 
our draft to-day, and then draw upon us for 
$2,000;” while in the letter written upon 
the same day, in response to Seefield’s dis. 
patch that he would pay the bill and draw 
back as requested, the words “to-day” were 
omitted from that part which purports to 
state verbatim the language of the message. 
The respondent, although not shown the 
correspondence by wire and mail, must be 
held to have all the information which he 
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would have obtained by a personal inspection 
of the same. The draft upon Seefield was 
presented upon the 14th, and, with three 
days of grace, matured upon the 17th, the 
day on which the bill in dispute was made. 
A reading of the various communications be- 
tween Seefield and appellant would not have 
indicated to respondent, or to any ordinary 
business man, that, as a condition to See- 
field’s right to draw for $2,000, he was re- 
quired to meet the draft upon him on the 
14th, or in any way, except according to its 
tenor, and in the usual course of business. The 
intention to restrict Seefield’s authority in 
the manner now contended for does not ap- 
pear from an examination of all of the letters 
and telegrams. Order affirmed. 


DISHONORED CHECK — LIABILITY 
OF DRAWER—DILIGENCE. 


Supreme Court of Nebraska, April 1, 1890. 


NEBRASKA Nat. BANK v. LoGaN ¢é7 ai. 


x. L. & S., residents of V.,in this state, on Friday, No- 
vember 16th, sent by mail a check on a bank at V. to M., 
B, & Co., at O., Neb. This was received by M., B. & Co. 
on the next day. The payee on the same day indorsed the 
check, and delivered it to the Nebraska National Bank at 
O., which on the same day transmitted. the same by mail 
tothe bank at V.,on which it was drawn for payment. 
On Tuesday, November 2oth, the bank at V., in payment 
of the check, sent a worthless draft to the bank at O., 
which the latter refused to receive, and on the same day 
notified M., B. & Co. of that fact, and on the next day 
notified L. & S. The testimony showed that the bank at 
V. was in a failing condition when L. & S. drew and sent 
the check on it, and that they stated that fact to M., B. & 
Co. in the letter transmitting the check. In an action 

/ against the drawers, they demurred to the petition. Held 
That, if the facts stated in the petition were true, the 
Nebraska National Bank had shown due diligence, and 
was entitled to recover. 

e. The facts as to the alleged neglect of the Nebraska 
. National Bank in the selection of the drawee of the check 
as its agent for the collection of the same should be set 
up by answer, and do not appear, from the statement i 

the petition, in such a manner as to defeat a recovery. 


(Syllabus by the Court.) 

Error to district court, Douglas county ; 
HopewELL, Judge. 

Savage, Morris & Davis, for plaintiff in 
error. McGilton & Stoddart, for defend- 
ants in error. 
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Maxwett, J. A general demurrer to the 
petition was sustained in the court below, 
and the action dismissed. ‘The petition is as 
follows: “The plaintiff states: (1) It is a 
corporation, organized under the laws of the 
United States relating to national banking 
associations, located and doing a banking 
business at Omaha, Neb. (2) The defend- 
ants G. W. Logan and H. L. Stanton are co- 
partners doing business at Valparaiso, Neb., 
under the firm name of Logan & Stanton. 
(3) The defendant McCord, Brady & Co, is 
a co-partnership doing business at Omaha, 
Neb. (4) On Friday, November 16, 1888, 
the defendant Logan & Stanton, at Val- 
paraiso, Neb., drew their check as a copart- 
nership for the sum of $481.75, payable to 
the order of McCord, Brady & Co., upon 
the State Bank of Valparaiso, Neb., about 70 
miles from Omaha, and mailed the same to 
McCord, Brady & Co. on Saturday, the 17th 
of November, 1888. (5) On said 17th of 
November the said McCord, Brady & Co. 
indorsed said check, and sold and delivered 
the same to the plaintiff, who paid the full 
amount thereof to said McCord, Brady & 
Co. (6) On the said Saturday, the 17th 
November, 1888, the plaintiff sent said check 
by mail to said State Bank of Valparaiso, 
with instructions to remit the amount thereof 
to the plaintiff. (7) On Tuesday, November 
2oth, said State Bank of Valparaiso sent to 
plaintiff a worthless draft on the German 
National Bank of Lincoln for the amount of 
said check, which was received by the plain- 
tiff on Wednesday, the 21st of November, 
1888 ; but plaintiff refused to accept said draft 
and notified McCord, Brady & Co. on the 
same day that payment had not been made 
on said check, and that plaintiff would look 
to them for payment thereof. The plaintiff 
also, on the 22d day of November, 1888, no- 
tified the said Logan & Stanton of the non- 
payment of said check, and that the plain- 
tiff, as holder of said check, would look to 
them for the payment of the same, and de- 
manded payment thereof. ‘That plaintiff has 
been unable to recover possession of said 
check, and hence cannot set out a copy 
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thereof. (8) That, at the time said Logan 
& Stanton drew said check, the said State 
Bank of Valparaiso was in a failing condi. 
tion, and a suspension of business by it was 
imminent, which facts were well known to 
said Logan & Stanton; and, in their letter of 
remittance to McCord, Brady & Co., they 
urged them to take action at once for the 
collection thereof. That plaintiff was not 
aware of the failing condition of said bank 
until Wednesday, the 21st of November; 
and said McCord, Brady & Co. did not com- 
municate said advice so given to them to the 
plaintiff. (9) That in receiving and trans- 
mitting said check to said State Bank of Val- 
paraiso, and in giving notice to the defend- 
ants, the plaintiff adopted the usual custom of 
banks, and used all due, proper and reason- 
able care and diligence.” 

It will be observed that the allegations of 
the petition are, in substance, that Logan & 
Stanton, who were residents of Valparaiso, 
on Friday, November 16th, sent a check to 
McCord, Brady & Co., at Omaha. On the 
next day, McCord, Brady & Co. indorsed the 
same, and delivered it to the plaintiff, which, 
the same day, sent it by mail to the drawee 
for payment. The check was received by 
the drawee on Tuesday, November 2oth, and 
was paid by a worthless draft on the German 
National Bank of Lincoln. This was trans- 
mitted to the plaintiff, and received by it on 
Wednesday, the 21st of November. The 
particular cause for refusing this draft does 
not appear, but it is probable that the Valpa- 
raiso bank had no funds to draw against. 
Whatever the cause, it was deemed to be 
worthless; and the plaintiff refused to re- 
ceive it, and on the same day notified 
McCord, Brady & Co. of that fact, and on 
the next notified Logan & Stanton. This 
would seem to be due diligence, under all 
the circumstances of the case. 

The principal contention of the defendants 
in error is that, the plaintiff having sent the 
check by mail to the drawer, it thereby made 
the latter its agent, and it must bear any loss 
arising after the time when the check could 
have been presented by express or other 
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usual methods; and it is asserted that, had 
the check been presented in the usual way, 
it would have been paid. If such was the 
case, it should be pleaded in the answer. It 
is properly a matter of defense, and does not 
arise in this case. If the allegations of the 
petition are true, the bank at Valparaiso was 
in a failing condition when the check was 
drawn, and the drawers, residents of the place 
where the bank was situated, were aware of 
that fact, although they must have known 
that several days, necessarily, would intervene 
before the check would be returned from 
Omaha, and payment thereof demanded. 
Nearly all the cases cited relate to transac- 
tions by which the bill failed of collection by 
reason of neglect to make demand at the day, 
or notice of non-payment, or because the 
agent, by his default, failed to collect the 
money. In Hughes v. Kellogg, 3 Neb., 186, 
where the holder of a check called at the 
bank and received a certificate of deposit for 
the amount, and the bank failed the next 
day, it was held that he must stand the loss. 
That case, no doubt, was correctly decided, 
as the holder of the check, instead of draw- 
ing the money due thereon, made himself a 
creditor of the bank by placing the proceeds 
of the check therein to his credit. ‘The facts 
as shown by the petition, however, do not 
bring it within the case cited. Neither do 
the facts stated in the petition raise the ques- 
tion as to who is to be responsible for default 
or neglect where a bank selects its agents to 
collect a bill or draft, and the money is lost 
through the neglect of such agents; and we 
will not decide it in advance. In a note to 
Simpson v. Waldby, 30 N. W. Rep., 206, the 
case of Guelick v. Bank, 9 N. W. Rep., 328, 
is credited to this court, which is a mistake. 
The bank being in a failing condition when 
the check in question was drawn, there is no 
allegation or presumption that it would have 
been paid if presented to the drawee by a 
third party, instead of being sent directly to 
the bank, or that Logan & Stanton have sus- 
tained any injury by the mode of procedure 
adopted. Whatever defenses may exist, 
therefore, must be set up by answer. .. The 
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judgment of the district ‘court is reversed, 
and the cause remanded for further proceed- 
ings. ‘The other judges concur. 


COLLECTION—PAYMENT OF RAISED 
CHECK TO COLLECTING AGENT— 
PAYING BANK CANNOT RECOVER 
FROM LATTER WHERE PROCEEDS 
TURNED OVER TO PRINCIPAL. 

Court of Appeals of New York, Second Di- 

vision, Feb. 25, 1890. 
NaTIONAL City BANK OF BROOKLYN V. 
WESTCOTT. 

1. Acheck drawn on plaintiff was indorsed, “ For collec- 
tion,” and handed defendant to be collected. The same 
day, defendant’s agent indorsed it in his own name, and 
presented it to plaintiff, and received the money, which 
was delivered by defendant to the party from whom it re- 
ceived the check. It was subsequently discovered that 
the check had been raised before it came to the hands of 
defendant's correspondent. 

Held, that defendant was not liable to plaintiff as for money 
paid under mistake. 

2. An allegation that the check, properly indorsed, was pre- 
sented to plaintiff by D.,as agent of defendant, was not 
an allegation that defendant indorsed the check. 

Appeal from judgment of the general term 
of the supreme court in the second judicial 
department, affirming judgment entered on a 
verdict in favor of the plaintiff. 

On November 19, 1884, the New York 
and Boston Despatch Express Company 
handed to the defendant company for collec- 
tion a check purporting to have been drawn 
by H. Von Deilen on the plaintiff, of which 
the following is a copy: 

“BROOKLYN, Nov. 15, 1884. National 
City Bank of Brooklyn: Pay to Samuel T. 
Allen or order six hundred and sixty dollars. 
H. Von Demen. $660.” Indorsed. “Sam- 
VEL T. ALLEN. Forcollection. New YorK 
AND Boston DespatcH Express CoMPANY, 
A. J. Dun.ap, Gen. Agent.” 

On the same day George W. Dixon, who 
was the agent of the defendant company, in- 
dorsed his name upon the check, presented it 
to the plaintiff, and received the amount of 
it, and thereupon the money was delivered to 
the New York and Boston Despatch Express 
Company, which. received it; and on Novem- 


ber 27th, at Philadelphia, paid the money to 
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the party from whom it had received the 
check. In February following, the plaintiff 
ascertained that the check so presented was 


not genuine, but that Von Deilen, the drawer, - 


had on November 13th given to a stranger a 
check drawn upon the plaintiff for six dol- 
lars, payable to Mrs. J. W. Smith or order, 
and that it had been so feloniously altered as 
to produce the check first above set forth- 
As soon as the discovery was made, the plain- 
tiff demanded of the defendant repayment of 
the amount so paid, which was refused. ‘This 
action was brought to recover it. 


£d- 


Charles A. Da Costa, for appellant. 
gar Bergen, for respondent. 


BraD.ey, J., (after stating the facts as 
above.) ‘The case as presented by the evi- 
dence was at the trial treated by the counsel 
for the parties as presenting a question of law 
only. ‘The request for direction of a verdict 
for the defendant was refused, and the court 
directed a verdict for the plaintiff, and ex- 
ceptions were taken, so that, if in any view 
which may be taken of it the evidence is suf- 
ficient to support the verdict, the recovery 
must be sustained. Dillon v. Cockcroft, 90 
N. Y., 649. In the presentation of the check 
to the plaintiff for payment, and in paying it, 
the parties acted in good faith, and upon the 
assumption that it was in all respects genuine. 
The drawer of it was one of the plaintiff's 
depositors, and had been such for consider- 
able time. The signature to the check was 
his, signed to one drawn by him, and which 
had been raised in amount from $6 to $660, 
and the name of another payee inserted in it. 
This fraudulent alteration was not discovered 
until nearly three months after the time the 
payment was made. In the meantime the 
money had been paid over to the person who 
had placed it with the New York and Boston 
Despatch Express Company for collection. 
The payment was made by the plaintiff upon 
a mistake of fact as to the character of the 
check; and money paid under such circum- 
stances may be recovered back from the party 
to whom payment is made. If the Westcott 
Express Company had been, or had assumed 
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to be, the apparent owner of the check when 
it was presented to and paid by the plaintiff, 
the defendant would have been liable to re- 
imburse the plaintiff. Canal Bank v. Bank 
of Albany, 1 Hill, 287; Bank of Commerce 
v. Union Bank, 3 N. Y., 230; Corn Exch. 
Bank v. Nassau Bank, 91 N. Y., 74. But 
in the present case the check was in fact sent 
to the defendant company for collection, of 
which the plaintiff was advised by the in- 
dorsement upon it to that effect, made by the 
New York and Boston Despatch Express 
Company. The defendant, therefore, appa- 
rently and in fact represented that company, 
and in the relation of such agency received 
the money from the plaintiff. Montgomery 
Co. Bank v. Albany City Bank, 7 N. Y., 459. 
And prior to the time of the discovery of the 
fraudulent character of the check, having 
handed the money over to the company from 
which it was so received for collection, the 
defendant was not liable to the plaintiff as 
for money paid by mistake. Vational Park 
Bank v. Seaboard Bank, 114 N. Y., 28, 20 
N. E. Rep., 632. 

It is, however, contended that the defend- 
ant was indorser of the check, and became 
chargeable as such; and, to establish the fact 
that the defendant did indorse it, reference is 
made to the pleadings. ‘The complaint al- 
leged that the “check, so altered, changed, 
and raised, and properly indorsed, was pre- 
sented on or about the 19th day of Novem- 
ber, 1884, by George W. Dixon, as agent of 
said Westcott Express Company ;” and the 
defendant, by the answer, “admits the alle- 
gations that the check referred to in said 
complaint, * * * properly indorsed, 
was presented to said plaintiff for payment on 
or about the 19th day of November, 1884, by 
George W. Dixon, as agent of the said West- 
cott Express Company.” ‘This admission, in 
its import, is no broader than those allega- 
tions of the complaint, and they do not charge 
that the company indorsed the check; and 
they are entitled to such construction only, in 
favor of the plaintiff, as the language used 
fairly requires. Slocum v. Clark, 2 Hill, 475; 
Clark v. Dillon, 97 N. Y., 370. That the 
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check, properly indorsed, was presented to the 
plaintiff by Dixon, as the agent of the de- 
fendant company, does not necessarily furnish 
the inference of indorsement by the company. 
But it is urged that inasmuch as Dixon was 
the agent of the company, and presented the 
check as such for payment, his indorsement 
must or may be that of his principal. He 
indorsed his name upon it without anything 
to indicate that he made it other than indi- 
vidually. It may be that, if he had added 
the word “agent” to his name, it may have 
been properly shown to have been done by 
him as such agent, and the indorsement 
treated as that of his company, upon evidence 
being given of his authority to make it. 
Hicks v. Hinde, 9 Barb., 528; Babcock v. 

eman, 11 N. Y., 200; Bank of Genessee v. 
Patchin Bank, 19 N. Y., 312. Nothing ap- 


pears in any manner upon the paper charac- 
terizing the indorsement of Dixon as made in 
a representative capacity, or his purpose to 
so make it, and it would be unduly extend- 
ing the rule to charge another party, in such 
case, as indorser of commercial paper. Mi//s 


v. Hunt, 20 Wend., 431; Bank v. Leonard, 
40 Barb., 119, 136; Briggs v. Partridge, 64 
N. Y., 363. This view has relation only to 
the situation produced by the act of making 
such an indorsement, and without any refer- 
ence to the effect of an adoption of the act 
by the principal as against the latter. The 
indorsement by the New York & Boston De- 
spatch Express Company appearing by its 
terms to have been made for the purpose of 
the collection of the check, the defendant as- 
sumed the relation of agency in receiving it, 
and obtaining the money, and transmitting it 
to such indorser. ‘The restrictive indorse- 
ment denied to the defendant the apparent 
title, and rendered the check non-negotiable, 
of which the plaintiff was advised by the re- 
striction appearing by the terms of the in- 
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dorsement. The defendant company took 
no title to it, and could transfer none. The 
right of the defendant, as the correspondent 
or agent of the other company, was to pre- 
sent the check to the plaintiff, and receive 
the money. ‘This was the import of the in- 
dorsement of that company. Sigourney v. 
Lloyd, 8 Barn. & C., 622; Hook v. Pratt,78 
N. Y., 371; White v. National Bank, 102 
U. S., 658. There was therefore no implied 
authority in Dixon, as the agent of the de- 
fendant company, to represent it in the trans- 
action beyond what was requisite to the per- 
formance of the agency assumed by it, or was 
legitimately within its purpose. This imposed 
upon the defendant neither the duty to in- 
dorse the check, nor to guaranty its genuine- 
ness. Nor does it appear that Dixon, as such 
agent, had any special authority to do either, 
or any authority in that respect other than 
such as arose from his relation of agency. 
A different case would have been presented 
if the defendant company, through its agent, 
had received the money in its own right, or 
apparently so, from the plaintiff. Then, with 
or without indorsement, the defendant may 
have been treated as warranting the genuine- 
ness of the check, and as liable to the latter 
for the amount. White v. Continental Nat. 
Bank, 64 N. Y., 316, 320; Bank v. Loomis, 
85 N. Y., 207, 211. The cases cited by the 
plaintiff's counsel, and upon which he relies 
to support in this respect the recovery, were 
those in which the implication was permitted 
that the party presenting paper and receiving 
payment was the lawful holder having title. 
The doctrine of guaranty and liability in such 
case is firmly settled, but for the reasons be- 
fore suggested it is not applicable to the 
present case. No other question seems to 


‘ require consideration. The judgment should 


be reversed, and a new trial granted ; costs to 
abide the event. 








Alabama. 
PROMISSORY NOTE—INDORSEMENT IN BLANK 
—LEGAL TITLE. 


1. Code Ala. § 2594, requires suits upon 
bills of exchange and promissory notes paya- 
ble at a bank or banking house, to be brought 
in the name of the person having legal title. 
Ffeld, that a plea which averred want of legal 
title in plaintiff, but failed to aver that the 
note was payable at a bank or banking house, 
was not demurrable, when that fact appeared 
from the complaint. 

2. An indorsement in blank vests the legal 
title to a note in one who takes it as owner, 
and the note itself, in the absence of rebutting 
proof, is prima facie evidence of ownership. 

Lakeside Land Co. v. Dromgoole, Supreme 
Court of Alabama, April 16, 1890. 





Florida. 
CoORPORATION—ASSIGNMENT OF NOTE By IN- 
DIVIDUAL SIGNATURES OF OFFICERS—CoR- 
PORATE ACT. 


A promissory note payable to the order of 
the Panasoffkee & Withlacoochee Navigation 
Company, and a mortgage securing the same, 
were assigned by its president and secretary ; 
the assignment being, in substance: ‘“ We, 
the undersigned D. R. ‘I., president, and C. 
S. B., secretary, of the P. & W. N. Co., have 
transferred to J.C. the attached mortgage 
and note, and on the part of said company 
have hereto attached our names and affixed 
our seals”-—they signing their individual 
names, and using statutory private seals. 

Held, 1. That the assignment is upon its 
face the act of the company, through these 
Officers, and not the individual act of the 
officers. 

2. That a bill setting up the assignment, 
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ABSTRACTS. 






and alleging that the officers had authority to 
make it, shows a valid transfer of the note 
and mortgage to the assignee, and is not de- 
murrable as not showing that the company 
had parted with its title to these instruments. 
MAXWELL, J., dissenting. 

(Syllabus by the Court.) 

Lay v. Austin, Supreme Court of Florida, 
June 13, 1890. 


Georgia. 





BILL OF EXCHANGE—ASSIGNMENT OF Funp— 
ACCEPTANCE. 


1. An ordinary bill of exchange, negotiable 
as commercial paper, payable out of no par- 
ticular fund, though drawn by a creditor upon 
his debtor, and delivered to his own creditor 
to be collected by him, and the proceeds 
applied to the claim of the latter creditor 
against the former, will not, while unac- 
cepted, operate as an assignment, legal or 
equitable, of a debt due by account from the 
drawee of the bill to the drawer thereof. 

2. Nor can the bill be made so to operate 
by extrinsic evidence if the intention was to 
give preference of one creditor of the drawer 
over another, by mere incidental or equitable 
assignment of the account, not in actual pay- 
ment of the preferred creditor, but by way of 
collateral security, or authority to collect and 
apply proceeds. 

3. As the acceptance of a bill, to be obli- 
gatory, must be made in writing, an oral 
promise by the drawee to pay so much upon 
it as may be ascertained to be due has no 
efficacy in holding off creditors of the drawer 
who may serve garnishment upon the drawee 
before the bill is either accepted or paid, in 
whole or in part. 


Baer v. English et al., Supreme Court of 
Georgia, Feb. 24, 1890. 
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tlinois. 

PurcHASE OF StockK—OpTION TO RE SELL— 
GUARANTY OF OprTion— RELEASE OF 
GUARANTOR—VALIDITY OF OPTION Con- 
TRACT. 

1. Plaintiff bought stock in a land and cattle 
company from S. Bros., with option of re- 
selling to them within a certain time, and de- 
fendant guarantied performance of the con- 
tract by S. Bros. Afterwards this company 
sold out to another, and transferred to it all 
its property ; but plaintiff had been asked to 
consent to the sale and to take stock in the 
new company in exchange for his, and had 
refused, saying he relied on defendant’s guar- 
anty. Plaintiff's stock had never been trans- 
ferred to him on the books of the company, 
and remained in the name of S. Bros., who 
voted on it in voting for the sale, but there 
was stock enough besides this to authorize 
the sale. Defendant also owned stock and 
voted on it. 

Held, That defendant was not released 
from his guaranty. 

2. A contract by which stock is sold at a 
certain price with the option to the purchaser 
to re-Sell it at a future time for an increased 
price, which increase is only the amount of 
interest which, by the time for exercising the 
option, would accrue on the amount paid for 
the stock, is not a gambling contract within 
Rev. St. Ill, c. 38, § 130, which makes it a 
penal offense to give an option to buy or sell, 
at a future time, stock in any railroad or 
other company, and declares such contracts 
to be gambling contracts. 

3. Where a contract is executed in a state 
in which it is valid, and a person there agrees 
to guaranty its performance, the guaranty is 
valid, though it is actually affixed in a state 
in which the contract is void. 

Richter v. Frank, U.S. Circuit Court, N. 
D. Illinois, March 17, 1890. 


DEMAND Note—LImMITATION OF ACTION. 
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1. The statute of limitations begins to run 
on a note “paid when kald for” from its date. 

2. When a demand is a condition prece- 
dent to a right to sue on a note, the demand 
must be made within the period of limitation. 

Kraft v. Thomas, Supreme Court of In- 
diana, May 2, 1890. 


PRESENTMENT OF CHECK—WHEN EXCUSED 
—INTEREST ON—EVIDENCE. 


1. Presentation of a check to the bank 
and notice of non-payment is not necessary, 
when the drawer has no funds on deposit for 
its payment at the tyme when it should be 
presented, or, having funds, withdraws them, 
or where, by agreement of the parties, the 
check is not to be presented. 

2. Checks dated at “La Fayette, Indiana,” 
and drawn on the “First National Bank,” 
support an allegation that they were drawn 
upon the “First National Bank of La Fay- 
ette, Indiana.” 

3- Interest is properly allowed on checks 
from the date of presentment, or the day 
when they would have been presented had 
there been funds for their payment. 

4. Evidence that the bank would have paid 
checks drawn upon it by the maker, if pre- 
sented, is not admissible, where there is evi- 
dence that he had no funds on deposit in the 
bank at the time for presentment for pay- 
ment. 

5. Original entries, made by the proper 
officers in the books of a bank, showing the 
account of a depositor, are competent evi- 
dence, though some of the persons making 
the entries are dead, some out of the state, 
and the others have no recollection of the 
facts. 

6. It is not error to permit a statement of 
a depositor’s account made from the bank’s 
books by an expert accountant to be read in 
evidence, where the books are also in evi- 
dence, and the accountant is examined as a 
witness. 

Culver v. Marks, Supreme Court of In- 
diana, March 15, 1890. 
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Kentucky. 


Promissory Note—ActTion sy HoipeR— 
Lack OF PayeEr’s INDORSEMENT—Des- 
FENSE. 

1. A complaint, in an action on a note de- 
livered to plaintiff by one of the makers with- 
out any indorsement of the payee named 
therein, alleging that the note was executed 
for discount, and that, on the refusal of the 
payee to discount it, plaintiff discounted it, 
is not demurrable for failure to make the 
nominal payee a party, under Civil Code Ky. 
§ 18, providing that every action shall be 
brought in the name of the real party in in- 
terest. ‘The rule that the payee who trans- 
fers a note without indorsement retains the 
legal title does not apply in such case, as the 
nominal payee never had the legal title. 

2. The answer of one of the joint makers 
was that the note was not executed for dis- 
count, but for the purpose and with the dis- 
tinct agreement that it should be delivered to 
the payee named in the note in renewal of a 
note executed by the same makers to the 
same payee ; that he was in fact a surety for 
the other maker on both notes ; that he would 
not have signed the note for discount, but 
only to extend the other note; and that he 
received no part of the proceeds of it. He/d, 
a good defense, under Rev. St. Ky. c 22, §&§ 
6, 21, providing that a promissory note shall 
not be negotiable unless negotiated in and by 
a chartered bank, and Civil Code Ky. § 19, 
providing that the assignee of any other 
promissory note shall hold it subject to all 
proper defense. 

Rogge v. Cassidy, Court of appeals of 
Kentucky, May 13, 1890. 


Louisiana 


LiaBILITY OF SURETY. 

1. The obligations of a surety are stricti 
Juris, and must be rigidly construed. 

2. A surety cannot be subjected to more 
onerous conditions than the principal. 

3- A surety may set up effectually a de- 
fence of payment which his principal, if sued, 
could have successfully pleaded. 
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Stewart v. Levis et al, Supreme Court of 
Louisiana, Jan. 6, 1890. 


‘TRANSFER OF STOCK—PLEDGE. 


A regular transfer of shares of stock will 
remain undisturbed, unless satisfactory evi- 
dence is adduced showing that it was condi- 
tional, designed to serve as collateral or 
pledge to secure a payment, or was simu- 
lated, and not intended to transfer the owner- 
ship. It stands until demolished. 

Small v. Saloy, Supreme Court of Louisi- 
ana, Feb. 10, 1890. 

ACCOMMODATION INDORSER—EXTENSION— 
Joint OBLIGORS. 

1. In case an accommodation acceptor 
and indorser of a piece of commercial paper 
acquiesced in its retention by a bank dis- 
counting it, notwithstanding it has been in 
part paid, and the payment of the remainder 
extended, for which extension a new note is 
furnished to the bank, such acceptor having 
also indorsed said time note jointly with 
another, he is bound on both, and the obliga- 
tion is not restricted to the latter. 

2. In case of such acceptor’s making pay- 
ment of the whole of the latter, both notes 
will be extinguished ; but, if he refuses to pay 
more than half because his obligation is joint, 
his obligation on the former would remain in 
full force. Hence plaintiff, having been paid 
the whole of the joint obligation, is not en- 
titled to reimbursement for the amount paid 
in excess of his share thereof. 

Woods v. Halsey et al, Supreme Court 
of Louisiana, Feb. 10, 1890. 


Massachusetts. 


ASSIGNMENT OF BanK STocK—WuatT Con- 
STITUTES. 


Where an owner of bank stock directs 
another to obtain all the money possible 
thereon, and pay the owner’s debt to a bank, 
and adds, “You may apply any and all 
balance towards the payt. of my indebtedness 
to you,” there is no assignment of the?stock 
to the latter, and, after his debt is paid, he 
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cannot maintain an action for dividends due 
thereon. 

Ware v. Merchants’s Nat. Bank, Supreme 
Judicial Court of Massachusetts, Suffolk, 
‘May 10, 1890. 


UnaccEPTED Drarr—No ASSIGNMENT OF 
Funp. 

1. A negotiable draft, drawn on a town on 
account of labor performed, without specify- 
ing any particular fund out of which pay- 
ment is to be made, and which is unaccepted 
by the town, does not operate as an assign- 
ment of any part of a balance due the drawer. 

2. ‘The mere retention by the chairman of 
the selectmen of a town of a draft drawn on 
the town is not an acceptance of the draft. 

Holbrook v. Payne et al., Supreme Judicial 
Court of Massachusetts, Middlesex, May 8, 
1890. 


New York. 


CoRPORATION — NEGOTIABLE PAPER — L1A- 
BILITY OF DIRECTORS. 


1. The directors of a railway company 
voted without authority to pay their president 
a salary, and at a subsequent meeting assumed 
to authorize him to issue and negotiate the 
company’s notes in payment thereof. Some 
of these notes passed into the hands of dona 
Jide purchasers, and thereupon the company 
brought suit against its president and directors 
for the value of the notes issued. He/d, 
that because of the injury done by the ap- 
parent authority to negotiate, and thus to 
convert its void notes into valid obligations, 
and by the actual negotiation of some of 
them, the company can maintain an action 
against the directors who voted to confer the 
power, without any allegation of payment of 
the notes or of actual loss. 

2. Under such circumstances the action 
cannot be maintained against directors who 
voted to pay the salary, but did not vote for 
the issue and negotiation of the notes. 

Modifying 45 Hun, 590. 
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Metropolitan Ry. Co. v. Kneeland et al., 
Court of Appeals of New York, Second Di- 
vision, April 15, 1890. 
CoRPORATION—NEGOTIABLE PAPER—BONA 
Five Ho_per. 


Where one receives from the president of 
a corporation, and pays full value therefor, a 
negotiable note thereof payable to itself and 
indorsed by the president, as such and indi- 
vidually, with notice that the proceeds are to 
be applied to the discharge of a personal 
debt, he is put upon inquiry as to the au- 
thority by which it was issued and negotiated ; 
but he is, nevertheless, a dona fide holder 
when, if he had inquired, he would have dis- 
covered the record of an apparently legal 
vote of the directors authorizing the issue to 
pay a debt recited to be due their president. 
Affirming 14 Daly, 171. 
Wilson v. Metropolitan Ry. Co., Court of 
Appeals of New York, Second Division, April 
15, 1890. 





MANUFACTURING CORPORATION —STOCK- 
Howper’s Liasi.ity. 

In an action by the creditor of a manu- 
facturing corporation to enforce the liability 
of a stockholder for the amount unpaid on 
his stock, under Laws N. Y., 1848, c. 40, 
§ 10, the exclusion of evidence offered by de- 
fendant to prove the sale and transfer of her 
stock before the indebtness of the company 
accrued is prejudicial error, for, if established 
the transfer would have been a complete de- 
fense to the action. Affirming 45 Hun, 193. 

Tucker v. Gilman, Court of Appeals of 
New York, April 15, 1890. 





North Carolina. 





CoRPORATE ACCEPTANCE—AUTHORITY OF 
AGENT — LiaBILity oF CORPORATION — 
ForEIGN CoRPORATIONS Not WITHIN 
Law REQUIRING CORPORATE CONTRACTS 
OVER $100 TO BE IN WRITING. 

1. In an action on a draft drawn on de- 
fendant corporation by its agent, and ac- 
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cepted for it by him, the complaint alleged 
that the agent was the general manager and 
lawful agent of defendant in the conduct of 
its business, and was fully authorized by de- 
fendant to make the draft. ‘The answer only 
alleged that these allegations were untrue 
“in manner and form as therein alleged.” 
fTeld, that the answer was not sufficient under 
Code N. C. § 243, prescribing that the 
answer must contain “a general or specific 
denial of each material allegation of the 
complaint controverted by the defendant.” 

2. Code N. C. § 683, requiring every con- 
tract of a corporation by which a liability 
may be incurred by the company exceeding 
$100 to be in writing, and either under the 
common seal of the corporation, or signed 
by some authorized officer, does not apply to 
foreign corporations. 

3- In an action on a bill of exchange 
drawn on a corporation by an individual, and 
by him accepted for the corporation, it is 
competent for plaintiff to prove by parol 
evidence that such individual was the officer 
and agent of the corporation, and had au- 
thority to, and did, as such, accept the bill 
of exchange, though he did not sign his 
name officially or as agent. 

Rumbough v. Southern Improvement Co., 
Supreme Court of North Carolina, May 13, 
1890. 


Ohio. 


INSOLVENT CORPORATION—LIA BILITY OF 
STOCKHOLDERS—RIGHTS OF CREDITORS. 


1. Where a corporation, possessed of 
property subject to levy and sale on execu- 
tion, though not sufficient to pay all its debts, 
continues to transact its business, the right of 
a creditor to enforce the statutory liability of 
its stockholders does not accrue until an 
execution, issued upon a judgment against 
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it, has been returned unsatisfied for want of 
goods whereon to levy. 

2. Where, however, a company has be- 
come insolvent, and made an assignment of 
all its property for the benefit of its creditors, 
the right of the creditors, or any of them, 
then accrues to commence suit against the 
stockholders on their liability under the 
statute, without any prior proceeding against 
the company, and the statute of limitations 
begins to run from that time against the right 
of action. 

3. A suit commenced by one creditor on 
behalf of himself and all other creditors of 
an insolvent corporation to enforce the 
statutory liability of its stockholders is in the 
nature of a demand for all, and saves the run- 
ning of the statute of limitations as against 
all the creditors who may come in and assert 
their claims before the final determination of 


the action. 

4. The owners of the stock in an insolvent 
corporation, who are such at the commence- 
ment of a creditor’s suit against its stock- 
holders upon their individual liability, are 


liable for its debts ; and this rule is not varied, 
in favor of a particular stockholder,-by the 
fact that his stock may have been issued to 
him by the company after the creation of the 
debts. 

Barrick v. Gifford, Supreme Court of 
Ohio, March 4, 1890. 


South Carolina. 


PRoMIssORY NoTE—RIGHT oF Bona FIDE 
PURCHASER BEFORE MATURITY. 

1. Where a bank purchases a note for 
value and before maturity, it is not affected 
by a failure of consideration of which it had 
no notice at the time of the purchase. 

First National Bank of Rock Island v. 
Anderson et al., Supreme Court of South 
Carolina, April 19, 1890. 
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QUERIES AND REPLIES. 


Usury by National Bank. 
First NATIONAL BANK, 
WEstT PoINT, MIss., May 25, 1890. 
Editor Banking Law Journal. 

Dear SiR: A note was taken by a national 
bank in this state for $5,000 and discounted at ro 
per cent. per annum, the bank reserving $337.44 
and paying remainder tothe maker. Was this 
usury ? 

P. B. DuGAN, President. 

Answer.—The reservation of $337.44 on 
anote of $5,000 at 10 per cent., shows the 
instrument to have been an eight months’ 
note, and the question presented is whether 
this deduction of 10 per cent. interest and 
payment of the remainder to the maker, by a 
national bank in Mississippi, was usurious. 

The national bank act allows any associa- 
tion to take or reserve on loans or discounts, 
“interest at the rate allowed by the laws of 
the state, territory or district where the bank 
is located,” and when no rate is fixed by such 
laws the bank may take “a rate not exceed- 
ing 7 per centum;” and “such interest may 
be taken in advance, reckoning the days for 
which the note, bill, or other evidence of 
debt has to run.” Rev. Stat. sec. 5197. 

By the laws of Mississippi, the legal rate 
of interest is fixed at 6 per cent. per annum, 
“but contracts may be made, in writing, for 
the-payment of a rate of interest as great as 
Io per cent. per annum.” Rev. Code, § 1141. 

The only question, then, which presents it- 
self is whether discount at ro per cent. is 
authorized by this statute. ‘The only writing 
in the transaction is the note itself. There 
is no other or further contract in writing. On 
the authority of adjudicated cases wherein 
similar statutes have been construed, the dis- 
count is to be held allowable. Thus in Vewe// 
v. Wational Bank of Somerset, 12 Bush, 
(Ky.) 57, the statute of Kentucky, then in 
force, provided that no more than 6 per cent. 
interest could be exacted, but parties were 
allowed to contract to pay and receive 10 per 


cent. “by memorandum in writing, signed by 
the party chargeable thereon, and not other- 


’ wise.” A national bank located in the state 


discounted notes, charging interest in advance 
at the rate of ro per cent. without other 
‘‘memorandum in writing” than the notes. 
The court held thé transaction was not usuri- 
ous. It said: 

“Strictly speaking, there were no written 
memorandums authorizing the bank to collect 
interest in advance; but the notes signed and 
delivered to the bank were written memoran- 
dums signed by the parties to be charged, and 
they evidenced the contracts or agreements 
to pay at maturity to the bank sums of money 
equal to the principal and the accruing in- 
terest, at the rate of 10 per cent. per annum 
for the time they were each torun. It fol- 
lows, therefore, that the contracts touching 
the payment of interest on the various notes 
conformed to the spirit and letter of the con- 
ventional interest law, and that they were 
properly upheld by the circuit court.” 

Also in Wiley v. Starbuck, 44 Ind., 298, 
the then existing state statute declared 6 per 
cent. to be the legal rate of interest, but par- 
ties were authorized to agree in writing for a 
higher rate not exceeding 10 per cent. The 
court held that national banks in the state 
could charge and receive interest at the rate 
of ro per cent. 

The Mississippi court has never passed 
directly upon the point. In an early case, 
Grand Gulf Bank v. Archer, 8 S. & M., 
151, a transaction whereby a bank discounted 
at a rate of 7 per cent., the rate allowed by 
the charter, and at the same time, as part of 
the transaction, received cotton for shipment 
whereunder it made a profit, was held usuri- 
ous, and in a discussion as to the penalty, 
was treated as an unwritten contract ; but we 
do not believe the views there announced 
would control the question here. 

The conclusion, therefore, seems justified 
that the discount described in the inquiry 
was not usurious. 
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Notice to Accommodation Maker. 


Tue BANK OF PINE ms 
PINE BLUFF, ARK., June 14, 1890. 


Editor Banking Law Journal: 


Dear SiR: At your convenience kindly publish 
your opinion of the following questions : 

1. In the protest of a promissory note should 
the maker receive notice of protest as do the in- 
dorsers, and, if so sent, could fee be collected 
therefor ? 

2. In instances where there might be several 
**makers” to a note, all of whom subsequent to 
the principal might be merely accommodation 
makers without value, would not such ‘‘ makers ” 
be as justly entitled to notice of dishonor as if 


they appeared as indorsers ? 
F. H. H. 


Answer 1.—The law does not entitle the 
maker of a promissory note to notice of dis- 
honor, and no fee could be collected there- 
for. He stands in a different position from 
an indorser. ‘The maker of a note is abso- 
lutely liable. It is his business to pay the 
note at maturity. If he does not, it needs 
no notice of dishonor, in theory of the law, 
to acquaint him with that fact. The contract 
of an indorser, however, is conditional and 
contingent. He is not approached in the 
first instance for payment, and may suppose 
that the note has been paid. ‘The object of 
the notice is to advise him of the fact of dis- 
honor, and enable him to seek reimbursement 
from those antecedently liable, or save him- 
self from loss by retaining security, or the 
like. This right of reimbursement and pro- 
tection the law guards zealously by requiring 
that demand of the maker be made at the 
proper time, and prompt notice given the in- 
dorser of the happening of the event which 
changes his conditional into an absolute lia- 
bility. ‘To most effectually secure this notice 
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to the indorser, the law discharges him from 
liability unless it is given him in due time. 

2. An accommodation party who signs as 
maker is not, under the law, entitled to no- 
tice. He, like any other maker, is supposed 
to know of the dishonor. Whether he is as 
justly entitled to it as if he appeared on the 
note as indorser is another question. The 
object of notice is to advise of dishonor, 
and by giving the party notified early inform- 
ation, enables him to guard his interests, 
The accommodation indorser might be una- 
ware of dishonor unless notified, while de- 
mand of payment upon an accommodation 
maker might suggest to him the inquiry 
whether the principal maker had paid, or was 
likely to pay it. But, by contracting as 
make}, he has no right to notice under the 
law, and should be aware of that tact and 
on thé lookout to protect his interests with- 
out it. 


Liability for identification. 
THE BANK OF CALIFORNIA, 
SAN FRANCISCO, June Ig, 1890. 
Editor Banking Law Journal: 


DEAR SiR :—Referring to the enclosed extract 
from to-day’s paper, will you kindly furnish us 
your opinion on the question of the liability of 
the parties identifying the man who obtained 
money on a check drawn to another party bearing 
the same name as his own? Are they liable for 
anything more than the identity of the man as B. 
M. Smith? 

B. Murray, JR., Assistant Cashier. 
By A. M. Cray, 

Answer.—The extract enclosed will be 
found in another part of the JourNaL, and 
the question submitted is there considered in 
connection with the subject of the liability 
of a bank paying a check to a party of the 
same name as the payee. 
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CONGRESSIONAL RECORD. 


In the Senate on June 17, the House bill, 
having been previously substituted for the 
Senate bill, was amended both in title and 
body, so as to become a free coinage meas- 
ure, and was then passed in the following 
form: Yeas 42, nays 25. 


“ An act to provide for the free cojnage of 
gold and silver bullion and for other pur- 


“Section 1. That from and after the date 
of the passage of this act the unit of value in 
the United States shall be the dollar, and the 
same may be coined of 412} grains of stand- 
ard silver, or of 25 8-10 grains of standard 
gold; and the said coins shall be legal tender 
for all debts, public or private; that there- 
after any owner of silver or gold bullion may 
deposit the same at any mint of the United 
States, to be formed into standard dollars or 
bars for his benefit and without charge ; but 
it shall be lawful to refuse any deposit of less 
value than $100, or any bullion so base as to 
be unfit for the operations of the mint. 


“Sec. 2. That the provisions of section 3 
of an act to authorize the coinage of the 
silver dollar and to restore its legal tender 
character, which became a law February 28, 
1878, are hereby made applicable to the 
coinage in this act provided for. 

“Sec. 3. That the certificates provided for 
in the second section of this act, and all sil- 
ver and gold certificates already issued, shall 
be of denominations of not less than one or 
more than $100, and such certificates shall be 
redeemable in coin of standard vaiue. A 
sufficient sum to carry out the provisions of 
this act is hereby appropriated out of any 
money in the Treasury not otherwise appro- 
priated. ‘The provision in section 1 of the 
act of February 28, 1878, entitled ‘ An act to 
authorize the coinage of the standard silver 
dollar, and to restore its legal tender char- 
acter,’ which requires the Secretary of the 
Treasury to purchase at the market price 
thereof not iess than $2,000,000 worth of sil- 
ver bullion per month, nor more than $4,000,- 
coo worth per month, of such bullion is 
hereby repealed. 

“Sec. 4. That the certificates provided for 


in this act, and all silver and gold certificates 
already issued, shall be receivable for all 
taxes and dues to the United States of every 
description, and shall be a legal tender for 
the payment of all debts, public and private. 

“Sec. 5. The owners of bullion deposited 
for coinage shall have the opportunity to re- 
ceive coin or its equivalent in the certificates 
provided for in this act, and such bullion 
shall be subsequently coined. 

“Sec. 6. That upon the passage of this act 
the balances standing with the ‘Treasurer of 
the United States to the respective credits of 
national banks for deposits made to redeem 
the circulating notes of such banks, and all 
deposits thereafter received for like purpose, 
shall be covered into the Treasury as a mis- 
cellaneous receipt, and the Treasurer of the 
United States shall redeem from the general 
cash in the Treasury the circulating notes of 
said banks which may come into his posses- 
sion subject to redemption; and upon the 
certificate of the Comptroller of the Currency 
that such notes have been received by him 
and that they have been destroyed, and that 
no new notes will be issued in their place, re- 
imbursement of their amount shall be made 
to the Treasurer under such regulations as the 
Secretary of the Treasury may prescribe, from 
an appropriation hereby created, to be known 
as ‘National bank notes, redemption ac- 
count,’ but the provisions of this act shall 
not apply to the deposits received under sec- 
tion 3 of the act of June 20, 1874, requiring 
every national bank to keep in lawful money 
with the Treasury of the United States a sum 
equal to 5 per céntum of its circulation, to be 
held and used for the redemption of its cir- 
culating notes, and the balance remaining of 
the deposits so covered shall at the close of 
each month be reported on the monthly pub- 
lic debt statement as debt of the United 
States bearing no interest.” 

Going back to the House this bill was re- 
ferred to the Committee on Coinage, Weights 
and Measures, who reported non-concurrence 
in the Senate amendments. On June 25 the 
House adopted the report and voted against 
concurrence ; and a motion prevailed for the 


appointment of a conference committee. 
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CURRENT NEWS AND TOPICS. 


NEw YorkK’s CLEARING Hovuse.—‘‘ The New 
York Clearing House, Its Methods and Systems,” 
is the title of a work by Newton Squire, which has 
just been published. Mr. Squire is the Assistant 
Secretary of the institution, and he has massed a 
large amount of interesting information in his 
book, not only about that remarkable institution, 
the Clearing House, but also about the banks and 
the banking business of the city. The book is 
dedicated to William A. Camp, the veteran man- 
ager of the Clearing House, and a good lithograph 
portrait of Manager Camp serves as a frontispiece. 

At the beginning of this year there were 93 
banks in this city, 47 national and 46 State, hav- 
ing an aggregate capital and surplus of $126, 387, - 
700, with deposits of $468,901, 700, and loans and 
discounts of $397,334,000. There are tables 
showing the items of interest with relation to each 
bank, its capital, surplus, number of shares, assessed 
value of shares, dividends, last reported sale of 
stock, deposits, and officers. There are three new 
banks that are just getting into shape to do busi- 
ness, and there are twenty-three banks which have 
never paid any dividends. 


A Harp MAN To Catcu.—The most remark- 
able counterfeiter at present living, soa Star re- 
porter was informed, has been keeping the United 
States secret service in sucha condition of ex- 
asperation for a long time past that no trouble or 
expense would be considered excessive for the ac- 
complishment of his capture. And this although 
he produces on an average not more than two 
bogus notes in a year. The remarkable thing 
about these imitations is that they are executed 
entirely with a pen. Once in six months almost 
as regularly as clockwork, one of them turns up 
at the Treasury here, to the disgust of the Gov- 
ernment detectives, whose utmost efforts cannot 
discover so much as a clue to follow. The 
strangest point about the matter is that the work 
of producing the bills in this fashion, merely con- 
sidered as a question\of labor, remunerative or 
otherwise, cannot possibly pay. They are always 
either fifties or twenties, and to make one must 
require pretty constant toil for quite half a year. 
The last one, which was received only a few days 
ago, was a double X. 

Funnily enough they come each time from a 
different city, and the supposition is that the 
forger leaves town for another locality immediately 
upon passing one. He gets rid of the note he has 
just completed, which may remain in circulation 
for some time before reaching a bank, and departs 
long before the police agents have a chance to ar- 
rive upon the scene. The most plausible theory 


seems to be that he is a monomaniac of means, 
who gratifies a morbid taste in this astonishing 
way. His imitation bills are so perfectly done 
that no one short of a professional expert would 
hesitate to take them for good money. From the 
vignettes to the signatures the work is performed 
with an accuracy that bears scrutiny with a power- 
ful magnifying glass. In all likelihood the reason 
why the notes are not made of larger denomina- 
tions is that they would be proportionately more 
difficult to pass. One can imagine that this ec- 
centric counterfeiter indulges in the employment 
simply for the gratification of his vanity. It is 
not improbable that he himself has been shown 
the frame at the Treasury building in which two 
specimens of his handiwork are shown by polite 
attendants to visitors as the most extraordinary 
samples of forgeries in the Government collection. 
Anyway he goes on turning out the bills at regular 
intervals of six months, thus occasioning period- 
ical spasms of exasperation in the Secret Service 
Bureau.— Washington Star. 


A BANK SWINDLE.—A morning paper in Cin- 
cinnati, on June 2oth, gives a story of an appar- 
ently deep laid plot to swindle the German Na- 
tional Bank of that city, though it does not appear 
certain whether the loss will fall on that bank or 
on a bank in New York. The story is that a man 
giving the name of Loftus, some time ago opened 
an account with the bank saying he was going into 
the worsted goods business at No. 282 Main street. 
He deposited $2,000, and soon afterwards pre- 
sented checks for deposit and had drafts made 
upon him from various places. But a few days 
ago his account showed a balance of about $2,000 
made by the deposit of a draft from some bank in 
Henderson, Ky., upon the American Exchange 
National Bank of New York. It now appears that 
a duplicate of this draft had already been paid in 
New York. Loftus is not to be found, and his 
alleged place of business is empty. 


FAILURE OF A CHICAGO BANK.—The Park Na- 
tional Bank, of Chicago, closed its doors on June 
2oth, and was taken charge of by J. D. Sturgis, 
national bank examiner. The bank’s stock was 
$200,000. Its last statement, made on May 17th, 
showed loans and discounts, $630,000; cash and 
cash items, $206,938; surplus fund, $21,000 ; 
undivided profits, $18,440 ; individual deposits, 
$397,000 ; demand certificates of “deposit, $91,- 
164; certified checks, $11,281; due other na- 
tional banks, $26,230 ; due state banks and bank- 
ers, $101,773; notes and bills rediscounted, 
$37,250; bills payable, $50,000. 





